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R. Stanley Dollar, Dollar Steamship 
Line, The Robert Dollar Co., and 
H. M. Lorber, 

Appellants, 

vs. 

Emory S. Land, Edward Macauley, John 
M. Carmody, Raymond D. McKeough, 
William W. Smith, Richard Parkhurst, 
Grenville Mellen and J. K. Carson, Jr., 

Appellees. 


APPELLANTS’ OPENING BRIEF 


This is an appeal by plaintiffs from a final judgment of the 
United States District Court for the District of Columbia in 
favor of defendants. 

JURISDICTIONAL STATEMENT 

The District Court had jurisdiction, being a court "of general 
jurisdiction in law or equity” (D.C. Code, Title 11, Sec. 301 
(1940 ed.)) 1 with jurisdiction "of all cases in law or in equity 

* • . •• L «0 1 , • # f 

*12 Stat. 762 as amended, 31 Stat 1199, 45 Stat 1056, 46 Stat. 785, 52 
Stat. 584. 
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between parties, both or either of which shall be residents or 
found within said district” (D.C. Code, Title 11, Sec. 306 (1940 
ed.)). 2 As admitted by the pleadings, defendants were residents . 
of the district (J.A. 2, 63). 

This Court has jurisdiction under the new Title 28, US. Code, 
Sec. 1294. 


STATEMENT OF THE CASE 

A. The Record: The Joint Appendix and the Blue Books. 

A Joint Appendix to the briefs has been filed, containing, with 
two exceptions, all the portions of the record to which the parties 
may refer in their briefs. We shall cite this Joint Appendix by the 
designation "J.A.” followed by the page number. 3 

In addition, references are made to two printed reports of 
the Maritime Commission to Congress, one entitled "Financial 
Readjustments in Dollar Steamship Lines, Inc., Ltd.” dated Feb¬ 
ruary 17, 1938 (J.A. 607), and the other entitled "Reorganiza¬ 
tion of American President Lines, Ltd.” dated April 10, 1939 
(J.A. 2018). The former is referred to as the "First Blue Book” 
and the latter as the "Second Blue Book.” They were Exhibits 
A and F, respectively, to defendants’ answer (J.A. 73 and 84). 
Reprinting in the appendix was dispensed with by this Court’s 
order of June 25, 1949 (J.A. 282). On the trial court’s own 
motion, the entire Second Blue Book was swept into evidence 
over plaintiffs’ objection that it was full of self-serving state¬ 
ments (J.A. 406, 407, 4ll). 4 The First Blue Book is not in 
evidence in its entirety, but some documents printed in it were 

2R.S., D.C. Sec. 763 as amended, 19 Stat. 253. 

5The Joint Appendix consists of five volumes and 2,140 pages, and, in 
our opinion, is almost twice as long as it ought to be. The reason for its 
length is that we have included whoever appellees have requested, to the 
end of having a single appendix, and appellees have demanded the inclu¬ 
sion of a large amount or unnecessary material; e.g., exhibits offered by 
them but excluded and marked for identification only (cf. J.A. 2071-2140) 
and pre liminar y testimony of witnesses whose evidence was rejected. 

4 The court here put in evidence a series of reports later stipulated to be 
the same as the Second Blue Book, J.A. 2000, 2001. 
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severally offered and received from time to time, under stipula¬ 
tion of authenticity (J.A. 608). 

B. The Proceedings. 

This action was commenced in November 1945 against the 
then members of the United States Maritime Commission (J.A. 
3). On its own motion, before any responsive pleading was 
filed, the District Court on December 21, 1945 dismissed the 
action on the theory that it was a suit against the United States. 
On appeal this Court reversed (Dollar v. Land, 81 App. D.C. 
28, 154 F.2d 307). The decision of this Court was affirmed, on 
certiorari, by the Supreme Court (Land v. Dollar, 330 U.S. 731 
(April 1947)). 

Upon remand to the District Court (J.A. l), plaintiffs filed 
an amended complaint as of course (J.A. 2), and a supplemental 
complaint with leave of court (J.A. 55) to add as parties 
defendant those who had become members of the Maritime 
Commission after the beginning of the suit (J.A. 51) 5 and to 
make a substitution of a party plaintiff by reason of an inter¬ 
vening corporate merger. 

Issue being joined (J.A. 63-256), the case was tried before 
the Honorable Matthew F. McGuire, District Judge, without a 
jury, in April and May 1948 (J.A. 283 et seq.). The court filed 
an Opinion in December 1948 (J.A. 258-274), which it later 
adopted as its findings of fact (J.A. 276), and judgment was 
entered against plaintiffs and for defendants on March 31, 1949 
(J.A. 276). The opinion is reported, Dollar v. Land, 82 F. 
Supp. 919. 

This appeal follows (J.A. 277). 

For convenience appellants will be referred to as the plaintiffs 
and appellees as defendants. 

5 Those who were members of the Commission at the time suit was insti¬ 
tuted remained parties defendant, except for defendant Vickery, who had 
died; dismissal was voluntarily entered as to him (J.A. 52). 


4 

C. The Subject Matter, the Ultimate Issue, and the Parties. 

1. THE SUBJECT MATTER. 

This case involves the right to possession of 92% of the 
voting stock of American President Lines, Ltd., a Delaware 
corporation, consisting of 2,100,000 shares of the B stock and 
100,145 shares of the A stock. 

On October 26, 1938 this stock was endorsed in blank and 
delivered by its various owners to the United States Maritime 
Commission pursuant to an agreement of August 15, 1938,® 

sometimes referred to as the Adjustment Agreement. There¬ 
after, by the direction of the Commission, the stock was trans¬ 
ferred on the corporate records into the name of the "United 
States Maritime Commission.” (Fordetail, seepages 57,58, infra.) 

At the time of the transaction the name of American Presi¬ 
dent Lines was Dollar Steamship Lines, Inc., Ltd., but was sub¬ 
sequently changed (J.A. 294). We shall hereafter refer to it 
as Dollar of Delaware. 

2. THE ULTIMATE ISSUE AND THE PARTIES. 

The ultimate issue is the nature, purpose and effect of the 
stock transfer of 1938. 

Plaintiffs claim that the transfer was by way of pledge to 
secure a debt of $7,493,274.56 (hereafter referred to in round 
figures as $7,500,000) then owed to the United States by Dol¬ 
lar of Delaware. Defendants claim that the transfer was one 
whereby absolute ownership was transferred—in other words, a 
sale and purchase. 


Tto Parties. 

There were six transferors: R. Stanley Dollar, Dollar Steam¬ 
ship Lines, a California corporation (hereafter referred to as 
Dollar of California), H. M. Lorber, the Estate of J. Harold 
Dollar, Deceased, Admiral Oriental Line, a corporation, and 
Mortimer Fleishhacker. 


®Tbe text of the agreement is an exhibit to the amended complaint (JA. 
32-50) and is admitted by the pleadings (J.A. 7, 65, 351). 
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Three of the transferors are plaintiffs—R. Stanley Dollar, 
Dollar of California, and H. M. Lorber. The fourth plaintiff, 
The Robert Dollar Co. 7 succeeded to the interests of the Estate 
of J. Harold Dollar by virtue of a decree of distribution and 
subsequent transfers and corporate mergers, and it has suc¬ 
ceeded to the interests of Admiral Oriental Line by mergers 
(J.A. 292). 

Dollar of California has the greatest interest of any plaintiff. 
It was the transferor and claims all of the 2,100,000 shares of 
the B stock and 2,075 shares of the A stock (J.A. 31, 291, 352, 
353, 359, 370). 

R. Stanley Dollar claims 51,174 shares of the A stock (J.A. 
31), those of which he was transferor (J.A. 291, 359, 365-367) 
and those he subsequently acquired from Mortimer Fleishhacker 
(J.A. 291, 292, 359). H. M. Lorber claims the 9,174 shares 
transferred by him in 1938 (J.A. 31, 291, 359). The Robert 
Dollar Company claims 37,722 shares (J. A. 62, 291, 292). 

Tb« Tree Issue. 

There was no discharge of the $7,500,000 debt by virtue of 
the transfer in 1938, nor was the debt reduced one cent (see p. 
132, infra). Later, and by October 1943 the debt was paid in 
full (J.A. 9, 66, 389). The whole of the indebtedness was not 
payable until 1951 (J.A. 383; Second Blue Book, 234), and not 
until 1945 did plaintiffs learn of the payment of the debt. They 
then promptly demanded of the Maritime Commission and its 
members the return of the stock (J.A. 390, 391, 1169). The 
demand being refused (J.A. 9, 10, 67), this suit was filed. 8 

7 In the original complaint the fourth plaintiff was the J. Harold Dollar 
Estates Company. After the commencement of the action it was merged 
into The Robert Dollar Co. (J.A. 55), which was then substituted as plain¬ 
tiff (J.A. 54). 

8 After change in membership of the Commission, demand was made on 
the new members and was also refused (J.A. 59, 60, 257, 258), whereupon 
they were added as defendants. 
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Consequently, the situation is this: By reason of the existence 
of a debt, a creditor’s agents came into possession of certain 
property— 92 % of the debtor itself. Subsequently, the debt was 
paid in full; yet the creditor’s representatives assert the right 
to retain the property, thus claiming the right not only to be 
paid but to own the debtor as well. 

The situation is thus unique. The books are full of cases 
where a creditor, having obtained property by virtue of a debt, 
has insisted on retaining it as owner in lieu of accepting pay¬ 
ment but has been compelled by law to accept payment and 
to restore the property. But the most diligent search—either in 
the law books or the annals of Wall Street—will fail to reveal 
a. single case like the present, where the creditor not only claims 
his bond but his pound of flesh as well:—insists upon being 
repaid his debt and, being repaid, yet claims the property.® 

If plaintiffs may not recover, the harsh injustice is worked 
that the creditor has been paid its debt in full and yet remains 
the owner of 92% of the capital stock of the debtor which it 
received only because of the debt, all to the utter deprivation 
of the former owners. 

The real issue in the case is simply whether the law is impotent 
to prevent such a result, both inequitable and iniquitous. 

D. Relationship of the Parties to the Debt. 

An understanding of the relationship of the various debtors 

to each other and to the creditor is necessary. The facts were 
established by stipulated evidence 10 as follows: 

sOnly recently (June 24, 1949) the contention of the Maritime Commis¬ 
sion in this matter has been condemned on the floor of the United States 
Senate as such an arbitrary withholding of a citizen’s property as "to de¬ 
stroy confidence in the government’’ (Vol. 95 Congr. Rec., p. 8487). 

I0 The allegations of the amended complaint (para. 13) and the admis¬ 
sions of the answer on this subject were expressly superseded Dy stipulation 
(J.A. 351). 

When this case was last before this Court the only description of the rela¬ 
tionship of the parties was that which inferentially appeared in paragraph 
14 (J.A. 41, 42) of the agreement of August 15, 1938 attached as an ex¬ 
hibit to the complaint, where it was provided that R. Stanley Dollar and 
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In 1923 Dollar of California bought seven ships—usually 
called the 502’s—from the United States and gave its promissory 
notes and mortgages to the United States. In 1925, R. Stanley 
Dollar and Dollar of California jointly purchased from the 
United States five ships—the 535’s—and as co-makers gave their 
joint notes and mortgages. Later in the year Mr. Dollar assigned 
to Dollar of California his interest in the 535’$. In 1929 Dollar 
of California gave its sole notes and mortgages to the United 
States for certain loans for reconditioning purposes (J.A. 294- 
310). 

In 1929 Dollar of California sold its interest in all the ships 
to Dollar of Delaware, but this required the consent of the 
United States, and that consent was given by two agreements erf 
September 1929- Dollar of Delaware, Dollar of California, and 
the United States were the parties to one of them (P. Ex. 6, 
J.A. 310-313), and these three and R. Stanley Dollar were the 
parties to the other (P. Ex. 7, J.A. 314-319). 

These agreements expressly provided that Dollar of Califor¬ 
nia, in the case of the 502’s and Dollar of California and 
R. Stanley Dollar in the case of die 535’s, should continue 
to be jointly and severally liable with Dollar of Delaware 
to the United States on the notes and mortgages. Both agree¬ 
ments provided that Dollar of California should not be released 
from the ship mortgages but remained bound to perform all 
of the terms of the mortgages, thereby continuing as a mort¬ 
gagor and subject to the mortgage covenants (see para. Second, 
Third and Fourth of each agreement and para. Sixth of the 
second agreement, J.A. 312, 313, 316, 317). 

In its Opinion the District Court stated (J.A. 270) that plain¬ 
tiffs were not mortgagors—a clear error of fact contrary to 
express provision of the operative documents. Yet upon this plain 

Dollar of California would be released "from all liability as makers, co¬ 
makers, guarantors and endorsers of the ship mortgage notes.” But the 
stipulated evidence at the subsequent trial showed that they were not and 
never had been "guarantors”or "endorsers” and states the true relationship. 
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error the court rested an important part of its reasoning (see 
discussion at pp. 170-175, infra). 

Because this factual error seriously affected the judgment of 
the court, we note that on January 25, 1938, Dollar of Delaware, 
Dollar of California, and R. Stanley Dollar executed with the 
United States (represented by the Commission) a Supplemental 
Indenture to Preferred Mortgages on the twelve 502’s and 
535’s, extending the maturities of some of the notes but other¬ 
wise reaffirming these mortgages, 11 and this instrument reaffirmed 
that Dollar of California and Dollar of Delaware were under 
"joint and several liability * * * for the observance and perform¬ 
ance of all the terms and conditions of the preferred mortgages 
on said vessels [the 502’s] and the payment of the unpaid notes 
secured thereby.’’ 12 It made similar recital as to the liability of 
R. Stanley Dollar, Dollar of California and Dollar of Delaware 
on the mortgages and notes covering the 535’s, 13 and it con¬ 
tained the express covenant that all three remained jointly and 
severally liable on the mortgages: 1,4 

In 1931 Dollar of Delaware, as sole maker, gave to the United 
States its notes and mortgages on two newly built ships, the 
Presidents Coolidge and Hoover, for construction loans (J.A. 
321-349). 

In all these matters the United States acted through the old 
Shipping Board, but in the name of the United States, the 
"United States” as such being the payee of the notes and the 
mortgagee (J.A. 294-296, 300, 302, 322, 333, 335). These debts 

n This instrument was received in evidence (J.A. 644) by reference to the 
copy appearing at pages 87-114 of the First Blue Bode. 

12 First Blue Book, page 91, para. i. 

ls First Blue Book, page 94, para. g. 

14 First Blue Book, page 99, para. Fourth, reads: 

"The Shipowner, R. Stanley Dollar, and the Steamship Line 
hereby agree, jointly and severally, as evidenced by the execution 
hereof, to the terms and conditions of this agreement and agree to 
remain bound under their respective obligations (above described 
mortgages, notes, and agreements as herein amended and supple¬ 
mented) assumed with respect to the above named vessls.” 
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arose before the creation of the Maritime Commission and 
passed under the Commission's control and Supervision under 
the provisions of the Merchant Marine Act of 1936, Section 
202. 15 

By August 1938 the Hoover notes were paid, and the total 
amount of the indebtedness to the United States (originally 
$18,578,000) had been reduced to $7,493,274.56. Of this amount 
Dollar of Delaware was indebted for the whole, Dollar of 
California for $3,574,793, and R. Stanley Dollar for $1,781,250 
(J.A. 350, 351). 

Thus, at the time of the agreement there was a single debt 
to the United States of roughly $7,500,000. As to roughly 1/^ of 
this single debt Dollar of California was jointly and severally 
liable with Dollar of Delaware. As to roughly y^ of this same 
and single debt R. Stanley Dollar was jointly and severally liable 
with Dollar of Delaware and Dollar of California. 

On February 10, 1930 an agreement was entered into between 
Dollar of Delaware and R. Stanley Dollar (P. Ex. 8, J.A. 319, 
320), whereby Dollar of Delaware agreed to indemnify R. 
Stanley Dollar, and by the agreement between Dollar of Cali¬ 
fornia and Dollar of Delaware of September 1929 for the trans¬ 
fer of assets it was provided that Dollar of Delaware would 
"assume and agree to perform” the vessel purchase agreements 
(Second Blue Book, p. 149, para. IV). 

Consequently, as regards the creditor (the United States), 
Dollar of California, Mr. Dollar and Dollar of Delaware were 
all jointly liable to it. But as between and among themselves, 
Mr. Dollar and Dollar of California were sureties and Dollar 
of Delaware the principal. 16 

1549 Stat. 1986; U.S.C., Title 46, § 112. 

I6 This relationship, as among the debtors themselves, arose from the 
elementary principle of law that on a sale of mortgaged property by the 
mortgagor wherein the purchaser agrees to assume the debt, as between 
themselves the purchaser becomes in law the primary or principal debtor 
and the mortgagor occupies the relation of surety. But as regards the credi¬ 
tor the original mortgagor remains bound as a principal. Braun v. Crew, 
183 Cal. 728, 192 Pac. 531; Bank of America N. T. & S. A. v. Dennison, 
8 C.A.2d 173. 47 P.2d 296. 
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In short, at the time of the August 1938 agreement the single 
debt to the United States of $7,500,000 was secured in two 
ways: (l) By ship mortgages on 13 ships—seven ”502’s”, five 
"535’s” and the SS President Coolidge, and (2) by the personal 
credit of one of the stockholders of Dollar of Delaware, plaintiff 
R. Stanley Dollar, for approximately of the full debt, and by 
the personal credit of another stockholder, plaintiff Dollar of 
California, for approximately 1/2 the* total amount. 

L Contention of Appellants. Statement of Points on Which They 
Rely. 

Plaintiffs make one major contention: the agreement of 
August 15, 1938 provided for a substitution of collateral to 
secure the then existing indebtedness to the United States, viz., 
a substitution of a pledge of the stock then owned by plaintiffs 17 
in Dollar of Delaware in the place of the personal credit of 
R. Stanley Dollar and Dollar of California. In short, the transfers 
were by way of a pledge. 

In support of this ultimate contention we assign two major 
grounds which are independent and yet interact and reinforce 
each other. They are: 

1. The United States Maritime Commission had no authority 
to purchase stock of a private corporation; its power was limited 
to the acquisition of stock as collateral to secure a debt. Conse¬ 
quently, it could and therefore did acquire no more than the 
law allowed. This will be discussed in "Point One” of the 
Argument at pp. 69-112, below. This issue is strictly one of law, 
and die trial court erred in holding that there was authority. 

2. As a matter of construction, the contract provided for a 
pledge, and the trial court erred in holding that it was a sale. 
This subject is discussed in Point Two at pages 113-197, infra. 
On this issue, too, this Court is unencumbered by the trial court’s 


17 For convenience we use the term "plaintiffs” as applying to plaintiffs 
and their predecessors in interest. 
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decision (see discussion at pp. 113-116, infra), particularly in 
view of the fact that the evidence is undisputed. 

Our contention concerning the construction of the contract 
rests on two independent bases: 

(a) Rules of interpretation applicable generally to all contracts. 

(b) Special rules applicable to the relationship of debtor and 
creditor, mortgagor and mortgagee. Furthermore, in the light of 
the facts and principles of law pertinent to this branch of the 
case, the character of a security transaction was necessarily 
imposed upon the transaction. 

(c) In this connection we contend and shall show that the 
trial court erred in receiving and acting upon alleged admissions 
made after the contract was executed. 

When the case was last before this Court the issue of what the 
contract was, construed on its face, was presented and necessarily 
decided. 18 This Court held (81 App. D.C. 28 at 30, 154 F.2d 
307 at 309): 

"As appellants argue, the terms of the contract seem in 
some respects to be more consonant with the theory of 
pledge than that of outright transfer. For example, it was 
specifically provided that appellees should acquire some 
90% of the voting control of the company and have the 
power to sell the securities acquired. Neither of these con¬ 
ditions would appear necessary if the transfer was intended 
to be absolute." 

And this Court therefore sustained plaintiffs’ contention that 
every fact and circumstance in which the contract was made was 

18 The District Court’s order of dismissal would have had to be affirmed 
if sustainable upon any ground, regardless of the ground on which the Dis¬ 
trict Court had placed it, and defendants argued to this Court not only 
that the suit was one against the United States but also that the complaint 
stated no claim for relief. The complaint, did state a Claim either (a) 
if the Maritime Commission had no legal authority to purchase the 
stock and obtain absolute title or (b) if the contract was properly construed 
to be a pledge. Attached to the complaint was a copy of the contract, and 
the defendants argued that on its face it could not be anything but a trans¬ 
fer of outright title and that extrinsic circumstance could not be admitted 
to aid construction. 
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to be received in evidence as an aid to construction (81 App. 
D.C. at 31, 154 F.2d at 309). These circumstances have now 
been proved at the trial by undisputed evidence and demand the 
construction of a pledge. 

In view of this Court’s holding that on its face the contract 
was more consonant with a pledge than a sale, the burden 
rested on the defendants to overcome what would otherwise be 
the meaning of the contract. Yet, in its Opinion, the trial court 
argued (J.A. 269) that it could hardly be said "with conclusive 
cogency” that the intent of the contract was to make a transfer 
in pledge and not a sale. In short, unless plaintiffs established by 
extrinsic evidence "conclusively” that the agreement was what 
on its face it appeared to be, defendants, in the trial court’s view, 
were entitled to recover. And for the most part the Opinion 
consists of an argument why the trial court was not persuaded 
by evidence supporting the nature of the contract as it appeared 
to be on its face. This whole approach was erroneous. 

The trial court said of the agreement that it "certainly leaves 
much to be desired from the standpoint of both clarity and 
precision” (J.A. 269) and argued that "the surrounding circum¬ 
stances” could be considered to clarify the intention of the 
parties (J-A. 271). But, in fact, as we shall show (p. 176,infra), 
the trial court referred in its findings to only one surrounding 
circumstance, wholly irrelevant in character, and relied primarily 
on alleged admissions made after the contract had been entered 
into. As noted above, these were not admissions at all and should 
not have been received in evidence (see pp. 177-197, infra). 

F. Nature of the Evidence: It Was Almost Entirely Stipulated and 
Documentary and Was Without Dispute or Conflict. 

The vast bulk of the evidence was documentary, authenticated 
by stipulation, and most of the remainder was likewise stipu¬ 
lated (see J.A. 285-287, 297-298). Much of the evidence con¬ 
sisted of minutes of meetings of the Maritime Commission or 
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of the Directors of Dollar of Delaware, all stipulated to be 
competent evidence of what occurred at the meetings (cf. J.A. 
414-415, 460-464). There was some oral testimony, but it was 
without conflict. Only one fact in the entire case was disputed, 
namely, the precise value of Dollar of Delaware’s assets (see 
discussion at pp. 59-64, infra), and on that issue the trial court 
made no finding. 

Thus the case comes before this Court on a set of undis¬ 
puted facts. 

G. Statement of Facts. 

The events and negotiations which culminated in the agree¬ 
ment of August 15, 1938 began in 1937, and we there begin the 
narrative. 

1. RELATIVE BARGAINING POSITION OF THE PARTIES:—THE DOMINANT 
POSITION OF THE CREDITOR-MORTGAGEE AND THE WEAKNESS OF 
THE DEBTOR-MORTGAGOR. 

On January 1, 1937 the debt due the United States was almost 
$15,000,000, and something less than a fourth was overdue. 

Prior to the great depression of the early 1930’s, Dollar of 
Delaware had operated profitably, but in the depression years 
1932 through 1935, like all industry and agriculture, it sustained 
great losses (J.A. 420). With the return of more normal busi¬ 
ness conditions, it earned in the first nine months a net profit 
of $650,000 after depreciation (J.A. 412). This, as the Com¬ 
mission acknowledged, fairly represented its reasonable earning 
power (see p. 60, infra). But a general maritime strike on 
the Pacific Coast broke out, closed down all operations from 
October 26, 1936 to February 4, 1937 (J.A. 415), and practically 
eliminated all profits for the year 1936 (J-A. 1274). On January 
1, 1937, as a result of the depression years it had a deficit of 
$2,500,000 (J.A. 420), i.e., its capital had been impaired to 
that extent. While it had a large net worth, it was denuded of 
working capital. 
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Nevertheless the goodwill of the Dollar name in the Orient 
was incalculable, and the loyalty of the public and of shippers on 
the Pacific Coast and of all creditors (other than the Maritime 
Commission) was amazingly great (see pp. 35, 36, infra). 

In 1928 pursuant to the Merchant Marine Act of 1928 
Dollar of Delaware had entered into two ocean mail contracts 
with the United States (P. Ex. 18 and 19, J.A. 391, 393*403), 
under which it had agreed to carry the mails on specified trade 
routes for a term not expiring until October 1938 (J.A. 394, 
403). It was in reliance upon these mail contracts that it had 
constructed the steamship Presidents Hoover and Coolidge at a 
cost of approximately $15,000,000, over $11,000,000 of which 
formed a major portion of its debt to the United States 
(J.A. 321). By the Merchant Marine Act of 1936 Congress 
ended the system of ocean mail contracts established by the 
Act of 1928 and cancelled all mail contracts, irrespective of the 
agreed term, as of June 30, 1937. 10 

Despite the cancellation the company was still entitled to 
receive mail pay earned until June 30, 1937, the terminal date. 
But the Maritime Commission and the company were parties to 
a joint bank account into which all of the earned mail revenues 
were paid and from which funds could be withdrawn only by 
consent of the Commission. In December 1936 the Commission 
adopted a formal resolution withholding all mail pay earned 
(J.A. 403-405). Thereby it added to the company’s financial 
difficulties resulting from the depression and the strike. 

In contrast, the Maritime Commission, which stood in the 
shoes of the creditor, enjoyed a position of complete domination 
over the debtor and the conduct of its business operations. 

As security for the debt, the Commission held mortgages 
upon virtually all the debtor’s ships (P. Ex. 5, 9; J-A. 300, 322). 
These mortgages contained highly restrictive covenants. None 
of the vessels could be sold or transferred without the consent ' 
of the mortgagee (J.A. 304, 342). The two principal and largest 


1949 Stat. 1993; U.S.C., Title 46, § 1141. 
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ships, the Hoover and Coolidge, could not even be chartered 
without such consent (J.A. 342). By law sales to foreign buyers 
were prohibited without the Commission's consent (U.S.C. Title 
46, §808). And the Commission controlled the American mar¬ 
ket, because no American operator could operate ships in com¬ 
petition with foreigners without an operating differential subsidy. 

It was in recognition of this truth that the Merchant Marine 
Act of 1936, while terminating mail contracts, provided for 
operating subsidies to take their place (Title VI 20 ). But the 
control of the granting of subsidies was vested in the Maritime 
Commission, which here stood in the shoes of the creditor. 

Thus, although the debtor’s ships were admittedly worth more 
than enough to pay the debt (see pp. 42-43, infra), the creditor 
was in the unique position of controlling the market for these 
assets and the price at which the debtor could sell, even on fore¬ 
closure proceedings. 

Indeed, the debtor was obliged under the mortgage to main¬ 
tain the Hoover and Coolidge in continuous operation in the 
foreign trade routes designated by the mortgagee (Sec. 13, J.A. 
342). Thus, while the mail contracts were now cancelled, pre¬ 
maturely, the burden to maintain operation continued. 

Failure to perform any of these covenants constituted an event 
of default, entitling the mortgagee to foreclose the mortgages 
(J.A. 305, 306, 343, 344). 

In cancelling the mail contracts Congress provided that the 
mail contractors should be paid damages arising from can¬ 
cellation. Yet the responsibility and authority to settle and 

20 49 Stat. 2001 et seq., U.S.C., Title 46, §§ 1171 et seq. Operators under 
the American flag are required by law to employ American citizens, to have 
repairs made in American shipyards, to purchase supplies from American 
suppliers, and the like. Their costs are therefore higher than those of com¬ 
peting foreign lines. The Act provided for subsidies to cover the exact cost 
differentials between the American operator and his foreign competitor 
with respect to some (but not all) items of cost, the subsidy differentials 
to be adjusted from time to time so as not to exceed the cost differences. In 
effect the American operator was merely a disbursing agent for the govern¬ 
ment to transmit the sums to his employees, repairmen and suppliers. 
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adjust claims for damages, as well as to grant a subsidy to 
replace mail contracts, were vested in the Commission (Act, Sec. 
401-403 21 ). 

It is fair to say that never did a relationship of mortgagor 
and mortgagee exist in which the former was so completely 
subject to the domination and power of the latter. Through 
1937 and until the final agreement of August 15, 1938 the 
debtor was bargaining from a position of weakness, and the 
creditor was bargaining from a position of great strength. And, 
as we now show by a narrative of the facts, step by step, by a 
series of promises and commitments followed by repudiation after 
leading the debtor to change its position to its prejudice, the 
Commission dissolved what bargaining strength the debtor had 
until finally, after demanding more collateral and more security, 
and after months of insistent demand for a pledge of the stock 
of the debtor and voting control, it obtained control of that 

stock, without once revealing any intention to acquire outright 
title, and at a time when the debtor was not in default. 

2. DEVELOPMENTS IN THE FIRST HALF OF 1937: WITHHOLDING OF MAIL 
PAY. 

Dollar of Delaware was obligated by its mail contracts to 
continue until June 30, 1937 its steamship services on trade 
routes essential to the United States, and it did so. It continued 
to earn mail pay, which it desperately needed to pay its creditors 
and the costs of operations, but the Commission was with¬ 
holding that mail pay, though fully earned. 

Consequently, the company’s working cash position became 
more difficult. Monthly disbursements were exceeding its cash 
receipts (J.A. 428, 429). By June 30, 1937, overdue and with¬ 
held mail pay exceeded $1,030,000 (J-A. 437, 517), an amount 


2149 Stat. 1993-94; U.S.C., Title 46, §§ 1141-43. 
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almost sufficient, if paid, to satisfy overdue accounts being 
pressed by trade creditors (J.A. 429, 437). 

The maritime strike, which ended in February 1937, and the 
consequent disruption of schedules caused the company to lose 
three-quarters of a million dollars in the first half of 1937 (J.A. 
1274, 1275). 

Dollar of Dolawaro Was the Only Company Not Given a Subsidy 
to Replace Its Cancelled Mall Contracts. 

As we have seen, Congress provided that the Commission 
should settle all claims for damages resulting from its unilateral 
cancellation of mail contracts and provided that the settlement 
might consist of substituting a subsidy contract (Act of 1936, 
Section 402). 22 Yet Dollar of Delaware was the only steamship 
company not given such a subsidy following June 30, 1937, and 
was left "high and dry” (J.A. 705). 23 Likewise the Commission 
failed to allow any claims of the debtor company for damages. 

3. EVENTS FROM JUNE 30. 1937 TO OCTOBER 8. 1937:—THE DUNNE* 
RADNER PLAN. AND ITS ADOPTION BY AGREEMENT OF THE COMMIS* 
SION AND THE DEBTORS. 

In not granting a subsidy, the Commission did so believing 
that without one Dollar of Delaware could not continue to 
maintain operations after June 30, 1937 and would at once 
collapse; the Commission so expressed itself (J.A. 437-438, 
403-404). But this expectation was not fulfilled. By determina¬ 
tion, operating skill and the intense loyalty of creditors and 
shippers, the company continued to operate. 

Fearing that the company would collapse, the Commission 
sent its representatives, Messrs. Dunne, Radner and Lawrence, to 

2249 Stat. 1993; U.S.C., Title 46, § 1142. 

25 This fact appears from a contemporaneous official report to the Com¬ 
mission by Commissioner Truitt (P. Ex. 71, J.A. 695 at 699), and from 
official reports of the Commission to Congress (P. Ex. 72, 73; J.A. 702- 
704, 707-712). 
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San Francisco to be ready for any emergency (P. Ex. 27, J.A. 
439 at 441). Arriving on July 1st they advised Dollar of Dela¬ 
ware of the minimum conditions concerning corporate reor¬ 
ganization of it and other Dollar companies necessary to qualify 
it for an operating subsidy (P. Ex. 27, J.A. 441), and they 
requested it to submit a plan of reorganization (J.A. 445). 

A plan proposed by the company on August 6th (J.A. 445) 
was not acceptable, but on the Commission’s request the com¬ 
pany sent its president*, plaintiff R. Stanley Dollar, to Washing¬ 
ton to discuss further concessions. A plan of reorganization em¬ 
bodying the Commission’s demands was evolved, and it was 
agreed, to by representatives both of the Commission and the 
company (J.A. 446). 

One of the principal provisions of the plan, and an essential 
one (Radner, J.A. 532), was that the $1,030,000 of withheld 
mail pay would be at once released to the company as working 
capital (J.A. 465, 518), as it was vitally needed. 

That plan, known as the Dunne-Radner Plan, was then sub¬ 
mitted to the Commission by its staff in a report recommending 
its adoption (P. Ex. 27, J.A. 446-459, at 446, 457). Among 
other things, the Commission 9 s staff reported that Dollar of 
Delaware was efficiently and economically operated, that its 
executive personnel was competent, and that it could operate 
profitably if the proposed reorganization were adopted, barring 
unexpected catastrophes (J.A. 444, cf. Radner, J.A. 548, 549, 
555). 

On August 26, 1937, after full deliberation, the Commission 
approved the Dunne-Radner Plan and instructed its representa¬ 
tives to put the program into effect so that subsidies would soon 
be available (P. Ex. 28, J.A. 459 at 467, 468). On September 
13th Dollar of Delaware sent its letter of acceptance to the 
Commission (P. Ex. 31, J.A. 473) in a form approved by the 
latter’s representatives (J.A. 471, 483). This was an unqualified 
submission to the Commission’s requirements. A firm agreement 
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then existed between the Commission and the company for 
corporate adjustment and a subsidy contract. 24 

On September 23rd the Commission was assured by its staff 
that the government would be in no jeopardy in releasing the 
withheld mail pay, since under the plan The Robert Dollar Co. 
(a plaintiff here) agreed to guarantee Dollar of Delaware’s 
indebtedness to the extent of $1,000,000 secured by adequate 
collateral (P. Ex. 32, J.A. 487), and since additional security 
would be obtained by way of mortgage on the vessels President 
Fillmore and Johnson (J.A. 487, 488). On October 1st, after 
again considering all factors, the Commission’s General Counsel 
advised it that The Robert Dollar Co. guarantee was sufficient 
to protect the Commission after the release of the mail pay 
(P. Ex. 37, J.A. 499 at 500). 

In the Dunne-Radner Plan, as modified, 25 the Commission 
provided a series of steps to be taken within 60 days after Sep¬ 
tember 23rd (J.A. 486). And first the necessary documents 
had to be prepared by the Commission’s staff. Not until Septem¬ 
ber 27th did the company receive the form of settlement agree¬ 
ment, September 28th the form of subsidy agreement, October 
2nd the blanket mortgage and the guarantee agreement for The 
Robert Dollar Co., and October 5th a revised guarantee (P. Ex. 
33 to 36, inc., J.A. 490, 492, 495, 498). On October 1st the 
Com mi ssion wrote the Secretary of the Treasury requesting ap¬ 
proval of the plan with reference to tax problems (P. Ex. 38, 
J.A. 503, 504). And on the same day the Commission once more 
approved the Dunne-Radner Plan (P. Ex. 37, J.A. 499-503). 

24The Dunne-Radner Plan included provisions relative to another com¬ 
pany, American Mail Line, but on September 23rd the Commission modified 
the plan by separating the problem of that company from that of Dollar of 
Delaware. Otherwise, it again approved the Dunne-Radner Plan as to the 
Dollar Line (P. Ex. 32, J.A. 483-489). 

25 See footnote 24. 
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4. FIRST REPUDIATION. THE COMMISSION OFFSETS THE MAIL PAY AND 
THEREBY DESTROYS DUNNE-RADNER PLAN, OCTOBER 8. 1937. 

Suddenly, on October 8th, only two weeks after the Commis¬ 
sion had fixed a 60-day period for compliance with preliminary 
steps of the Dunne-Radner agreement, only 3 days after the 
form of guarantee agreement had been transmitted for execution 
bv The Robert Dollar Co., while other documents were still in 

4 7 

the hands of the parties on the debtor's side for signature, before 
any answer could have been received from the Secretary of the 
Treasury concerning tax clearance, without warning or notice to 
the company or any of its officers or creditors, the Commission 
offset the $1,030,000 in mail pay owing to the company (J.A. 
518, 519; P. Ex. 39, J.A. 514-518). It confessed in its minutes 
that it did so (J.A. 517) 

"in full recognition of the fact that the action taken would 
force the Dollar Steamship Line into bankruptcy or reor¬ 
ganization proceedings * * 

And it took that action despite the advice of the Chief of its 
Examining Section that to do so was fundamentally "the differ¬ 
ence between having $14,000,000 indebtedness from a going 
concern or $13,000,000 in one under Section 77-B” (J.A. 516). 

This mail pay was urgently needed by Dollar of Delaware 
as working capital, to pay creditors, and to defray expenses of 
future operations (J.A. 519). The offset destroyed the Dunne- 
Radner Plan, and the Commission itself confessed that the off¬ 
set "had the necessary consequence of making the [Dunne- 
Radner] plan of reorganization impossible of fulfillment” (J.A. 
519; Second Blue Book, 28). 

We are not concerned with the motive of the Commissioners 
in acting as they did, 26 but with the bearing of their conduct 

26 The Commission has not been consistent in its explanation. Its first 
public explanation was in its Annual Report to Congress for the year end¬ 
ing October 25, 1937 (P. Ex. 72). It there reported (J.A. 703, 704) that 
"negotiations [with Dollar of Delaware] were * * * impeded by the un¬ 
settled state of the company attributable to warlike activities disrupting 
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upon the proper meaning of the contract of August 15, 1938. 
Offsetting the mail pay was a flat repudiation by the Commission 
of a contract between it and the debtors concerning corporate 
reorganization and an operating subsidy. Mr. Radner, who was 
on its legal staff at the time and who had evolved the Dunne- 
Radner Plan, testified and so characterized the Commission’s 
action (J.A. 555). That action was harsh, unjust and unfair. 

5. BURDEN IMPOSED BY NEW SAFETY-AT-SEA REQUIREMENTS AND LOSS 
FROM THE WAR IN THE ORIENT. 

Following the blow of the earned mail pay offset, a new dif¬ 
ficulty arose. In November 1936 the United States had ratified 
the International Convention for the Safety of Life at Sea, and 
pursuant to it and statutes adopted June 1936, the Bureau of 
Navigation and Marine Inspection of the Department of Com¬ 
merce issued new regulations, which, applied to Dollar of Dela¬ 
ware, required substantial structural changes in its ships. They 
became effective in November 1937 (J-A. 655). It was reason¬ 
ably estimated that the cost of making these betterments and 
other repairs would be $1,000,000 (J.A. 596, 597). Unless the 
new regulations were complied with, the company’s ships would 
not be permitted to sail as passenger ships, and its revenues 
would be seriously impaired. 

Meanwhile, war broke out between China and Japan. This 
war, while making the continuance of the Dollar Line all the 
more vital in the national interest, as the Commission privately 
acknowledged (J.A. 459), made it impossible for its ships to call 
at the Port of Shanghai beginning in September 1937 (J.A. 

its service to the Far East. This situation became so serious that the Com¬ 
mission on October 8, 1937, took the precautionary measure of applying 
the mail payments for voyages commenced subsequent to February 1, 1937 
to the contractor's mortgage indebtedness held by the Commission.” Yet 
in its minutes of August 26, 1937, the Commission assigned as its reason 
for adopting the Dunne-Radner Plan that the war in the Orient rendered 
it all the more desirable to preserve the service of the Dollar Line (P. Ex. 
28, J.A. 467). Thus the reason given for killing the plan on October 8th 
was the reason given for adopting it six weeks earlier. 
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1270), and thus eliminated an important source of revenue for 
the company (P. Ex. 150, J.A. 1277). 

4. THE PLAN OF OCTOBER 1937: THE COMMISSION AGREES TO AD¬ 
VANCE $1,000,000 FOR SHIP BETTERMENTS TO REPLACE OFFSET MAIL 
PAY; CREDITORS AGREE TO COOPERATE: EVENTS TO DECEMBER 9TH. 

Stunned by the offset of the mail pay, Mr. R. Stanley Dollar 
hastened to Washington (J.A. 774, 775) and advised the Com¬ 
mission’s representatives that Dollar of Delaware’s trade creditors 
had depended on the mail pay to meet their long overdue claims 
(J.A. 776). As a substitute for the destroyed Dunne-Radner 
Plan, he proposed to ask all creditors (other than the Commis¬ 
sion) to convert their claims partly into long-term debentures 
and partly into capital stock if a subsidy were granted (J.A. 
776; Commission Minutes, P. Ex. 40, J.A. 520-523). The plan 
also contemplated a $500,000 loan for operating capital, and 
representatives of the Commission suggested that the Commis¬ 
sion would apply to the Reconstruction Finance Corporation for 
that loan on the company’s behalf (J.A. 777). The plan further 
required a loan of $1,000,000 to make the ship alterations 
required by the new safety at sea regulations (J.A. 778). And 
Mr. Dollar sought assurance that, if the other creditors agreed 
to the plan, the Commission would make that loan to be secured 
by supplemental preferred ship mortgages. 

On October 22nd the plan was presented to the Commission by 
its staff and the Commission approved it and agreed by formal 
resolution to advance the sum of $1,000,000 (Stipulated, J. A. 
597; and Minutes, P. Ex. 40, J.A. 521-523; and see J.A. 612). 

The Commission sent its representatives to San Francisco at 
once. After conferences these representatives presented to the 
company a written plan, on October 29th, amplifying Mr. 
Dollar’s proposals. This plan 27 called for the surrender of claims 

^It is set forth in a teletype from the Commission’s representatives to 
the Commission dated October 29, 1937. A copy is spread on the Com¬ 
mission minutes of December 8, 1937 (P. Ex. 41) and appears at J.A. 
528-531. 
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of trade creditors, of the Anglo California National Bank, and 
of other Dollar companies, in an amount totaling $3,500,000, in 
exchange for preferred stock, and it provided that the Commis¬ 
sion would grant a temporary six months’ subsidy, extend its 
indebtedness, and (J.A. 530) advance $1,000,000 on a blanket 
preferred mortgage for safety at sea repairs and improvements 
and other repairs. 

The Commission had thought the chances of the creditors’ 
accepting the plan to be remote (J.A. 522), but the creditors 
were intensely loyal. In less than a month Dollar of Delaware 
had "been successful in gaining the cooperation and consent of 
substantially all the trade creditors and of the Bank’’ (J.A. 533). 

Then, on November 24, 1937, the Commission’s representa¬ 
tives delivered to the company a series of demands (J.A. 532- 
537). These were more exacting than those of October 29th, 
including a demand that its Board of Directors should be satis¬ 
factory to the Commission and contain a Commission no min ee 
with such power over finances as the Commission deemed 
advisable (J.A. 535, 536). Nevertheless, Dollar of Delaware 
agreed by letter of November 26th to the entire set of Commis¬ 
sion demands (J.A. 537*548), except that the stockholders 
advance $500,000 in new capital. This they were unable to do 
(J.A. 539). Under the October discussion this sum was to be 
borrowed from the R.F.C. In October the Commission was 
willing to apply to the R.F.C. on behalf of the company; in 
late November it was not. 

On December 8, 1937, the Commission met and approved a 
joint report of the Director of its Division of Finance and its 
General Counsel, which stated that it was essential that the 
Commission advance the $1,000,000 loan in order to take care of 
the safety-at-sea and other extraordinary repairs (P. Ex. 41, 
J.A. 524, at 527, and 545). 
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7. SECOND REPUDIATION BY THE COMMISSION: ITS DEMANDS OF 
DECEMBER 9, 1937; OMISSION OF PROVISION FOR $1,000,000 REPAIR 
LOANS, PREVIOUSLY PROMISED; REPUDIATION ON DECEMBER 21 ST; 
AND EYENTS TO THE END OF THE YEAR. 

The next day, December 9, the Chairman of the Commission 
wrote to Dollar of Delaware setting forth the minimum condi¬ 
tions upon which the Commission would proceed further (P. Ex. 
45, J.A. 579-588). This letter omitted all reference to the 
$1,000,000 loan, the heart and core of the plan in reliance on 
which other creditors had agreed to reduce their claims. 

On December 17th the company replied (P. Ex. 46, J.A. 590), 
called attention to this omission (J.A. 591), stated the willing¬ 
ness of its stockholders to put up $350,000 of new capital and 
their inability to raise $500,000, and again referred to the Com¬ 
mission’s promise to procure the $500,000 by a loan from the 
R.F.C. (J.A. 592). At this point, notwithstanding growing 
severity of Commission demands, Dollar of Delaware had sub¬ 
mitted to every requirement with the exception of a mere 
$150,000 of new funds. By contrast, the Commission’s own 
promise to advance the $1,000,000 ship alteration loan was now 
missing. It never made the loan (J.A. 597). 

Then, for the second time, without warning, the Commission 
repudiated its proposals. By resolution of December 21st it ter¬ 
minated negotiations (P. Ex. 47, J.A. 598, 599). The next day 
it advised Mr. Dollar by telephone of this action (J.A. 600, 601) 
and told him that the company should try to sell its line to the 
best bidder (J.A. 601). 28 

28 The reasons assigned for this action were that the company’s financial 
structure, operations and management were unsatisfactory and that there 
was no long-range building program. Yet never before had the Commis¬ 
sion demanded a long-range building program; and, in fact, none was 
provided for in the long-term subsiay agreement granted the next year 
after the Commission acquired control of the stock. Nor had the Com¬ 
mission ever before made any demands for major changes in management 
(J.A. 7S4, 785). Only a short time earlier the Commission had approved 
the Dunne-Radner report which stated, after careful investigation, that the 
company was efficiently and economically operated, that the executive per¬ 
sonnel was competent, and that it could operate profitably (see p. 18, 
supra). 
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While the Commission demanded that the debtor sell its 
ships, it would not make it possible for it to do so. As we have 
seen (pp. 14, 15, supra), the world market was not available 
without the Commission’s consent—which it did not offer to 
grant—and domestic operators could not operate without a subsidy 
—the granting of which it would not assure. Negotiations were 
opened with Matson Navigation Company for a sale of the line 
but were abortive because Matson could obtain no assurance 
from the Commission concerning a subsidy (J.A. 783, 602-604). 

8. THE FINANCIAL CONDITION OF THE COMPANY AT THE END OF 1937 
AND THE BEGINNING OF 1938. 

In the three months following the repudiation of the Dunne- 
Radner Plan and the seizure of the $1,030,000 of earned mail 
pay, Dollar of Delaware lost $753,000, 29 almost as much as was 
lost in the first six months (J.A. 1275, 1276). There were two 
causes for this loss: (a) Primarily the cancellation of the mail 
contracts as of June 30th, the effect being first reflected in the 
accounts late in September, and (b) secondarily the war in the 
Orient (J.A. 1280, 1281). Beginning in November 1937 ships 
began to be laid up for lack of funds to make the betterments 
(J.A. 1281, 1282), due to the Commission's persistent failure 
to advance the $1,000,000 betterment loan. 

On December 11th the SS President Hoover was stranded off 
Formosa, became a total loss, and by the end of the year was 
abandoned to the underwriters (J.A. 595). 30 

29 Had Dollar of Delaware received aid from the government at the rates 
provided in the ocean mail contracts, it would have been paid $1,200,000 
for the voyages between July 1, 1937 and January 25, 1938 (J.A. 596). 
If it had received an operating differential subsidy during this period in 
the percentages later approved, it would have received from $1,040,000 
to $1,180,000 (J.A. 649-651). But it received nothing (J.A. 649) and 
performed all of this service at its exclusive cost and to die loss of the 
stockholders. 

30 The insurance was inadequate to cover the ship's value, increasing the 
company’s loss for the last three months from $753,000 to $1,014,000. 
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9. THE KENNEDY AGREEMENT OF JANUARY 7. 1938. 

The Merchant Marine Act of 1936 required suits for damages 
from the cancellation of mail contracts to be instituted by 
December 31, 1937 (Section 402(c)). 31 Since the Commission 
had failed to make any settlement of the company’s claims, on 
December 30th the company filed suit in the Court of Claims 
against the United States for $6,000,000 (J.A. 605, 606). 

The Commission learned of the suit the next day. Mr. 
Joseph Kennedy, Chairman of the Commission, immediately 
left for San Francisco (Second Blue Book, p. 34). Upon his 
arrival he summoned Mr. Dollar to the offices of Mr. Laughlin 
(J.A. 786), Commission’s Special Counsel in San Francisco (J.A. 
606). The meeting was held January 7, 1938 and was attended 
on behalf of the Commission by Mr. Kennedy (its Chairman), 
Mr. Truitt (its General Counsel), Mr. Laughlin (its Special 
Counsel), and Mr. Aulsbrook (another member of its legal 
staff) (J.A. 786, 787). On behalf of the debtors it was attended 
by R. Stanley Dollar, Mr. Lorber, and Mr. Robert Dollar II. 
Mr. Kennedy declined to talk in the presence of other repre¬ 
sentatives of the company (J.A. 786). 

The Commission’s chairman peremptorily demanded that the 
company raise $500,000, as demanded in the Commission’s let¬ 
ter of December 9th, within 24 hours, or be thrown into bank- 
ruptcy (J.A. 787). The stockholders were still unable to raise 
$500,000, but representatives of a large creditor, the Anglo Cali¬ 
fornia National Bank (the "Anglo”) were summoned and un¬ 
der the pressure of the threat of bankruptcy agreed to furnish 
one-half, and Mr. Dollar on behalf of stockholders agreed to 
furnish the other half (J.A. 787). As a result Dollar of Dela¬ 
ware was able to accept all of the Commission’s demands. 

An agreement in writing was immediately prepared by the 
attorneys for the Commission, without the representatives of the 
company leaving the room, and was presented to Mr. R. Stan- 


5149 Sta t. 1993; U.S.C., Title 46, § 1142(c). 
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ley Dollar for signature. Mr. Dollar asked for an opportunity 
to consult counsel. Although the Commission was represented 
by three attorneys and the Dollars by none, Mr. Dollar’s request 
was denied. Mr. Kennedy stated that he could "waste” no more 
time. Signature was demanded immediately, and was given, 
without opportunity for consideration or approval by the direc¬ 
tors of the company or its attorneys (J.A. 789). 

The agreement thus arrived at in writing consisted of the 
letter of December 9th (J.A. 579) together with the letter of 
January 7th accepting its demands (J-A. 608-610). Before sign¬ 
ing Mr. Dollar noted and commented on the fact that the 
promise to lend the $1,000,000 needed for safety at sea require¬ 
ments, which had been omitted from the December 9th letter, 
was still not covered by the January 7th acceptance. Mr. Truitt, 
General Counsel, and Mr. Kennedy, Chairman of the Commis¬ 
sion, then both assured Mr. Dollar that the Commission would 
definitely advance that sum (J.A. 789- Cf. Second Blue Book, 
34, 35). 

Before signing Mr. Dollar also asked whether the agreement 
would be final, whether there would be any more demands on 
the company, and whether he could rest assured that a long¬ 
term subsidy would be granted. Mr. Kennedy, speaking as 
Chairman, reassured Mr. Dollar on all scores. He assured him 
that there would be no more demands and that not only would 
a six months’ temporary subsidy be granted but thereafter a ten- 
year subsidy (J.A. 788). 

With these assurances and upon these threats the agreement 
was signed. 

The Commission’s General Counsel at once telephoned the 
fact of the agreement to the Commission, and at a special meet¬ 
ing. of January 7, 1938 the Commission approved it (P. Ex. 49, 
J.A. 611-613). The Commission’s minutes disclose a striking 
fact: General Counsel informed the Commission in his telephone 
call that, although the Commission had agreed on October 22nd 
to lend $1,000,000 "necessary to pay for the repairs or better- 
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ments” of the company’s ships, there was now no longer any 
commitment to do so! (P. Ex. 49, J.A. 612). All the parties 
were aware that it was essential, in view of the offset of the 
mail pay the previous October, that the promised loan be made 
so that the company’s vessels might be promptly returned to 
their full schedules (cf. P. Ex. 50, J.A. 613, 6l4). Yet by the 
oral assurances to Mr. Dollar the Commission escaped a writ¬ 
ten commitment on the subject. 

The oral assurance was never fulfilled. That loan was never 
made (Stipulated, J.A. 597). The failure to make the promised 
advances was the direct cause of losses growing ever larger 
throughout 1938 until the agreement of August 15, 1938 was 
carried into effect in October of that year. 3 * 

10. CHANGE IN POSITION OF DOLLAR OF DELAWARE. ITS STOCKHOLDERS, 
AND CREDITORS RESULTING FROM THE JANUARY 7TH AGREEMENT:— 
"THEIR BARGAINING POSITION WAS MUCH WEAKER." 

Dollar of Delaware, its co-obligors Mr. Dollar and Dollar 
of California, and its creditors performed all that they had to do 
under the January agreement (J.A. 615-649). 

Thereby they so changed their position as to suffer a marked 
decline in their bargaining power. Mr. Truitt, who became a 
Commissioner, later reported the effect of that agreement to the 
Commission and stated that "the Dollar affiliates had become 
preferred stockholders and not creditors. Consequently their bar¬ 
gaining position was much weaker” (J.A. 923, 924, 4ll). The 
Commission later reported this to Congress (Second Blue Book, 
P- 36). 

The power of the Commission over the debtors, already over¬ 
whelming, was immeasurably strengthened for the increased de¬ 
mands thereafter made and the negotiations following. In their 
answer in this case defendants admit (para. 24, J.A. 76, 77) 


E Mr. Kennedy was appointed Ambassador to Great Britain and left the 
Commission shortly after January 7th. 
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that the ’effect" and "result" of the January agreement was 
to weaken the bargaining position of the "Dollar interests." 83 

The following changes in position occurred: 

(a) Conversion of Creditors into Stockholders. 

# 

Provision was made for the addition of approximately $3,- 
400,000 to the company’s capital, by a series of agreements 
with creditors (other than the Commission) to accept shares 
of preferred stock for large portions of their claims. The source 
of this additional capital consisted of (1) approximately 
$1,500,000 of debts to Dollar of California, The Robert Dollar 
Co. and other companies in which the stockholders of Dollar 
of Delaware were interested, (2) approximately $800,000 of 
debts to trade creditors, and (3) the remainder of debts to the 
Anglo Bank (J.A. 1291; also 635-644). In so committing them¬ 
selves, the creditors not only agreed to add to the company’s 
financial position, thus improving the Commission’s security, but 
weakened their own rights and bargaining position by agreeing 
to reduce themselves to the inferior position of stockholder. 

(b) Advance of Half-million New Money. 

$500,000 additional working capital was advanced, one-half 
by the Anglo Bank and the other half by stockholders of Dol¬ 
lar of Delaware (J.A. 646, 647). 

(c) Dismissal of Court of Claims Suit. 

The company dismissed its $6,000,000 suit without one cent 
of allowance and gave a release of all claims against the United 
States arising out of the mail contracts; and this, notwithstand¬ 
ing the fact, confessed later by the Commission, that in the best 
judgment of the Commission’s legal division the company might 
obtain some recovery (J.A. 605, 606; Second Blue Book, p. 

3 s They deny that such was the "purpose,” but what is relevant is "effect” 
and "result,” not "purpose.” 







34). As it later confessed in its report to Congress, 34 by obtain¬ 
ing this release it strengthened its bargaining position, in the 
event of proceedings under Section 77-B of the bankruptcy Act 
and eliminated an embarrassing factor for the Commission 
(J.A. 605, 606). 


(d) Offset of Excess Hoover Proceeds oa Coolldge Instead of Permitting Use 
as Working Capital. 

The insurance proceeds of the President Hoover, lost in De¬ 
cember (see p. 25, supra), amounted to $6,250,000 (J.A. 675). 
But they were payable to the mortgagee (J.A. 340), and the 
Commission collected them in February 1938 from the insurers 
and applied them to pay off the entire debt on the Hoover. 
This left unused $1,500,000 of proceeds. The company was 
desperately in need of cash, and these funds belonged to it. But 
die Commission did not see fit to release them to the company. 
As Commissioner Truitt reported to the Commission on March 
26, 1938 (P. Ex. 71, J.A. 691, 695 at 697): 

"In January 1938 while this Hoover loss seriously dam¬ 
aged the operating prospects of the company the stringency 
in cash could have been removed because of the fact that 
after deducting from the total insurance collections the 
mortgage indebtedness on the President Hoover there 
would remain approximately $1,500,000 in cash which the 
Commission could deal with as it saw fit. The Commission 
however applied against the remaining balance the past 
due indebtedness on the President Coolidge so that the 

M It reported (Second Blue Book, p. 34) : 

"More serious than the money involved was the fact that if this litiga¬ 
tion was unsettled, 77-B proceedings would be very difficult to carry 
through and the existence of the suit might well be considered by the 77- 
B Court as valid grounds for excluding the Commission, notwithstanding 
its large Creditor interest, from having a strong hand in naming a Trustee 
and taking any active part in operations during the period of trusteeship. 
On the other hand, if the subsidy agreement could be worked out, the 
litigation would be completely disposed of without cost to the Govern¬ 
ment, and would cease to be an embarrassing factor if at the end of the 
six months' period no final plan of financial readjustment could be worked 
out, and a judicial reorganization might then become necessary.” 
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amount which then remained undisposed of was $600,000. 
(While I favored the action taken the Commission could 
have with propriety extended the indebtedness which was 
part due on the Coolidge as it did on the other vessels, 
thereby freeing the $1,500,000 for other corporation uses.) 
As to this, the Commission required that it be used for 
repairs. This action of the Commission in effect removed 
that cash from the category of working capital.” 

(•) Retention by Commissioa of Remaining Excess Hoover Proceeds. 

Even after paying off the entire Hoover loan and all install¬ 
ments on the Coolidge loan due and unpaid as of January 15th, 
a balance of $597,000 remained (J.A. 681). Continuing to press 
its advantage over the debtor, the Commission compelled it on 
January 25, 1938 to enter into an agreement (J.A. 675-680) 
authorizing the Commission to retain this balance and to release 
it from time to time for such repair purposes as the Commission 
might see fit (J.A. 677) or even to apply it at any time to the 
unpaid balance of the Coolidge loan, whether due or not due 
(J.A. 678). 

But the Commission never released the funds for the much 
needed repairs. It utilized them for different purposes, some of 
it to pay interest on the debt to the Commission (J.A. 681, P. 
Ex. 64, J.A. 682-688). 

(f) After January, 1938, Dollar of Delaware Was Never In Default on Any of 
Its Debt to the United States, but Power Was Conferred on the Commission 
to Accelerate the Entire Debt Maturity and Put the Company in Default 
at Will. 

The Commission committed itself in writing by the January 
agreement to extend the then overdue indebtedness of Dollar of 
Delaware, and after January, 1938, the company was never in 
default on any of the debt. But the extension was spurious. 
Instead, the financial and bargaining position of the debtors was 
further impaired in an immeasurable degree, thus: 

(a) The promise to extend the indebtedness on the steamships 
Presidents Hoover and Coolidge was illusory because, as we have 
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seen, the Commission used the Hoover insurance proceeds a few 
weeks later to pay off all the Hoover debt and all principal and 
interest of the Coolidge loan which had been due and unpaid 
prior to the execution of the January agreement (J.A. 674, 675), 
thus leaving no Coolidge or Hoover debt in fact extended. 

There were then no unpaid matured installments on the 
Coolidge, the balance was payable in installments from October 
1938 to October 1951 (Second Blue Book, p. 231), and this 
constituted more than half the entire debt still unpaid (Second 
Blue Book, pp. 231, 233). Yet the January agreement specifically 
provided that if the six months temporary subsidy should be 
terminated or if no long-term subsidy agreement should be made 
on its expiration, the entire debt of the company to the United 
States—approximately $7,500,000—would be accelerated and be¬ 
come immediately due and payable (J.A. 644-646). Thus, instead 
of granting an extension, the January agreement gave the Com¬ 
mission the unilateral power to accelerate the entire debt at the 
end of six months by merely refusing to grant a long-term 
subsidy, though the debtor was not in default. 

( 9 ) Blanket Mortgage on the Reef. 

Prior to January 1938 the Commission held individual mort¬ 
gages on the several ships of the debtor, each securing only the 
notes given on the particular ship. Its collateral position would 
be greatly strengthened—in its own opinion to the extent of 
$5,000,000 (J.A. 548, 549)—if it could obtain a blanket mort¬ 
gage on the whole fleet whereby each ship would secure every 
part of the entire debt. On December 8, 1937 the Commission 
approved a formal report of its staff that such a blanket mort¬ 
gage should not be exacted as a condition to the granting of a 
mere temporary subsidy but only as a condition to the granting 
of a permanent one (J-A. 530). 

The January agreement provided for only a six months’ 
subsidy. Nevertheless, by the Hoover fund agreement of January 
25 th the debtor was compelled to execute a blanket preferred 
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mortgage on all 13 mortgaged ships to secure the entire debt 
(para. Ill, J.A. 678). This strengthened not only the creditor’s 
collateral position but its bargaining position even more, since 
failure of the debtor to pay any installment on any ship note 
would at once jeopardi 2 e its rights in its entire fleet. 

(h) Change of Board of Directors. 

The company’s directorate was changed to consist of member¬ 
ship approved by the Commission, including its own representa¬ 
tive, Mr. Poole, who also became Treasurer of the company 
(J.A. 618, 620, 622-625). Mr. Poole thereafter reported to the 
Commission, openly as an officer of the company (e.g., P. Ex. 
60, J.A. 688) and privately as a representative of the Commis¬ 
sion (P. Ex. 110, J.A. 953-960). 

% 

(i) Acquisition of Facilities of Robert Dollar Co. at Cost. 

The Robert Dollar Co. was the ships’ husband or managing 
agent of Dollar of Delaware under a managing agency contract 
whereby its personnel and facilities throughout the world were 
made available to the company. Under the January agreement, 
these facilities and personnel were made available to Dollar of 
Delaware on a cost basis approved by the Commission, and The 
Robert Dollar Co. surrendered any profit which might arise out 
of its managing agency contract (J.A. 647-648). 


Inadequacy of Temporary Subsidy . 

In consideration of all these sacrifices the Commission granted 
a temporary six months’ operating differential subsidy. On 
January 13, 1938 it made findings (P. Ex. 56, J.A. 629, 631) 
that Dollar of Delaware possessed the ability, experience and 
financial resources to qualify it for subsidy. On January 25 th 
the temporary subsidy agreement was signed (J.A. 649). 

But the subsidy differential percentages fixed were confessedly 
too lew (J.A. 977), i.e., they were insufficient to comply with the 
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standards prescribed by Sections 601-4 of the Merchant Marine 
Act of 1936 s3 to make the operator whole for the costs imposed 
upon him by law by reason of operation under the American 
flag in excess of those of foreign competitors. The Commission 
recognized the fact, but not until May 13th did it increase the 
subsidy differentials (J-A. 651). 

11. THE FINANCIAL CONDITION OF DOLLAR OF DELAWARE IN THE FIRST 
THIRD OF 1938 DETERIORATES BECAUSE OF COMMISSION'S FAILURE 
TO MAKE THE AGREED BETTERMENT LOAN.. 

In the first four months of 1938 the company lost nearly 
$1,250,000 (J-A. 1285). The primary cause was the Commis¬ 
sion’s persistent failure to make the long promised repair and 
betterment loan essential to permit the ships to sail. As a result 
an abnormally small number of voyages were taking place. The 
subsidy failed to check this loss because subsidy attached only on 
the completion of voyages. Moreover, the subsidy differentials 
were too low (J.A. 1286) . w 

On March 26, 1938, Commissioner Truitt submitted a report 
to the Commission in which he reviewed the critical financial 
position of Dollar of Delaware and its losses and financial 
vicissitudes up to that date (P. Ex. 71, J.A. 691,695). He pointed 
out (J.A. 697) that revenues had declined because of delay in 
granting a subsidy and the inadequacy of subsidy percentages 
fixed in January. As we have noted (pp. 30, 31, supra), he also 
showed that the Commission had deprived the company of 
needed working capital by applying the Hoover proceeds against 
the Coolidge debt and retaining the remaining balance. 

His recommendation was that the Hoover insurance funds then 

»49 Star. 2001-3; U.S.C, Title 46, §§ 1171-74. 

36 The pressing need for the betterment loan and the Commission’s obli¬ 
gation to make it were recognized in a wire, January 13, 1938, from the 
Commission's Executive Director to its Chairman urging immediate re¬ 
lease of $550,000 on account of the Commission’s commitment (P. Ex. 50, 
J.A. 614). The Executive Director’s request was ignored. 
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on hand should be immediately released, and that the $1,000,000 
loan for ship alteration and repairs should be made at once. 
No action was taken upon this proposal. 

9 1 ' * * * , ' • 4 . , 

12. THE HOULIHAN-WILCOX REPORT. 

After receiving a letter of February 21st from Mr. Poole, 
Director and Treasurer of Dollar of Delaware and the Commis¬ 
sion’s man on the Board, reporting the debtor's acute finanrial 
situation (P. Ex. 60, J.A. 668, 669; cf. J.A. 666), the Commis¬ 
sion reviewed the matter on March 8th (P. Ex. 70, J.A. 690) . 87 
As a result, the Commission sent its Director of Finance, Mr. 
D. F. Houlihan, and its Director of Traffic and Operations, Mr. 
M. L. Wilcox, to San Francisco to investigate and make recom¬ 
mendations (P. Ex. 70, J.A. 690, 691). 

Messrs. Houlihan and Wilcox left for San Francisco that 
afternoon. For several weeks they conducted a complete survey 
of the company’s financial condition and operations with its full 
cooperation (J.A. 790; Houlihan, J.A. 971-973). They prepared 
a report and recommendations of the steps necessary to qualify 
the company for a long-range subsidy agreement, obtained ap¬ 
proval by the company (Dollar, J.A. 544, Houlihan, J.A. 973- 
975), returned to Washington and presented the plan to the 
Commission. 38 

The Houlihan-Wilcox report (P. Ex. 74, J.A. 712-756) 
reviewed Dollar of Delaware’s activities and its financial condi¬ 
tion. It found that the company was supported enthusiastically 
by shippers, travelers, and trade creditors; it showed that the 

S7 On that day the company's cash balance was only $65,000 (J.A. 674). 

58 It is a striking fact that whenever the Commission sent its experts to 
investigate the company, they reported in high terms on the company's 
efficiency, the ability of its executive personnel, its standing, and its ability 
to pay its obligations if fairly treated. Messrs. Dunne and Radner had done 
so the previous fall (see p. 18, supra). Messrs. Ho ulihan and Wilcox 
did so despite deterioration occurring as a result of the Commission’s delay 
between August 1937 and April 1938. 
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standing of the line in the Orient was an asset of great value. 39 

The Houlihan-Wilcox report called for (l) immediate release 
to the company of the balance of the Hoover insurance money, 
which belonged to it, (2) the immediate granting of the long 
promised loan for ship alteration and repair, (^) a loan from 
the Reconstruction Finance Corporation of $1,500,000 for work¬ 
ing capital, (4) the increase of subsidy percentages to levels 
justified by accurate information then available, to be made 
retroactive, if possible, to January, and (5) a long-term 5-year 
subsidy contract (J.A. 761, 765). 40 

13. ASSURANCE BY THE COMMISSION THAT THE HOULIHAN-WILCOX 
REPORT WAS APPROVED AND THAT A PERMANENT SUBSIDY WOULD 
BE GRANTED; IRRETRIEVABLE CHANGE OF POSITION IN RELIANCE ON 
ASSURANCE; IMPORTANCE OF THE DATE. APRIL 25. 1938. 

On April 5, 1938 the Commission approved the Houlihan- 
Wilcox plan, without (qualification (P. Ex. 76, J.A. 767) and 

39 The report stated (J.A. 754) : 

"Standing of Dollar Line in the Trade 

"The present financial difficulties of the Dollar Line which seem to be 
generally known in the street on the West Coast, as well as on the East 
Coast, would ordinarily react much more unfavorably to any other line we • 
know of than they have to the Dollar Line. Shippers continue to support 
the line and commercial travelers, as contrasted to pleasure travelers, use 
the line to an extent almost unbelievable. Further, trade creditors are 
carrying the Line to a point where a good many of them are jeopardizing 
their own credit standing and financial position. 

"The reports that reach us and which are confirmed by the volume of 
business that the Line handles, lead us to believe that the standing of the 
Line in the Orient is something that must not be impaired. It has been 
built up over many years of trading in that territory and if the Line is per¬ 
mitted to dissolve, it would take years for any successor American flag line 
to reach a point comparable to the present point of confidence enjoyed by 
the Dollar Line among the Orientals. 

"All of these are intangible assets which cannot be measured in dollars 
and cents; nevertheless, they are things without which, this line, or any 
other line, could not function in this trade.” 

40 There were two Houlihan-Wilcox reports (J.A. 998), a "long” one 
(P. Ex. 74) and a "short” one, quoted in the Commission’s minutes of 
April 5, 1938, P. Ex. 76, J.A. 759, at 761. These recommendations appear 
in both, but we cite the short report. 


i 
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instructed Messrs. Houlihan and Wilcox to conclude the arrange¬ 
ment and to that end to negotiate with the Dollar company and 
the R.F.C. (Houlihan, J.A. 981, 982). 

Accordingly Mr. Dollar was summoned by telephone to 
Washington (J.A. 794, 795, 884). From his arrival until April 
25 th Mr. Dollar for the company and Mr. Houlihan for the 
Commission proceeded with dispatch. In all his actions Mr. 
Houlihan kept the Commission advised (J.A. 982, 984) and 
acted with its full authority (Houlihan, J.A. 981, 982, 987, 988). 
The fact is also shown by the Commission’s minutes (J.A. 767). 

By April 22nd arrangements had been made through Mr. 
Houlihan with the R.F.C. for the necessary loan for working 
capital. In the beginning this was to be in the sum of $1,500,000 
secured by first mortgage (J.A. 795, 796). Later, at the sug¬ 
gestion of the R.F.C., it was increased to $2,000,000 (J.A. 1024). 
On April 21st the Commission by official resolution approved the 
change in the plan to increase the loan of the R.F.C. to 
$2,000,000 and authorized the subordination of its existing 
mortgage indebtedness to the new moneys to be advanced by the 
R.F.C. (P. Ex. 90, J.A. 852-854). After the Commission’s ap¬ 
proval and the R.F.C.’s authorization, Mr. Dollar executed and 
delivered the necessary loan application in a form given to him 
by Mr. Houlihan (J.A. 834, P. Ex. 84). Mr. Dollar’s action was 
authorized by wire by his directors (P. Ex. 85, J.A. 840). 

On April 22nd Mr. Houlihan gave Mr. Dollar a form of 
operating differential subsidy contract for a 5-year term (J.A. 
849) with positive assurances that it had been agreed to by the 
Commission and would be signed (Dollar, J.A. 851, Houlihan, 
J.A. 985, 1006). 

Meanwhile the date April 25, 1938 was of vital significance, 
and a cause of anxiety, to the Commission. As we have seen 
(p. 29, supra), pursuant to the January agreement. Dollar of 
Delaware obtained from the creditors agreements to surrender 
their claims in exchange for some cash, debentures and stock 
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certificates. But the creditors’ agreements (J.A. 635-643) were 
conditioned on the effectuation of the exchange within 90 days 
of the granting of the temporary subsidy (see J.A. 637). Thus 
the right had to be exercised on or before April 25, 1938. 

The Commission was anxious that the creditors be converted 
into mere stockholders. On the other hand, Mr. Dollar told 
Mr. Houlihan, both in San Francisco (J.A. 792, 793) and in 
Washington (J.A. 797), that he was unwilling to issue the 
shares to creditors unless he was assured of a long-term sub¬ 
sidy agreement, because he felt that it was unfair to take 
them out of their creditor position and put them in a stock¬ 
holder position unless the subsidy agreement had been signed 
(J.A. 851). To do so would be, he felt, tantamount to a fraud. 

In response to these statements, the Commission by its author¬ 
ized representative, Mr. Houlihan, gave Mr. Dollar positive 
assurance that the long term subsidy agreement would be signed 
(Dollar, J.A. 851, Houlihan, J.A. 985, 1006). 

Moreover, to procure the exchange of creditors’ claims for 
stock required $280,000, since 20% of the trade creditors’ claims 
had to be paid in cash. But Dollar of Delaware had no avail¬ 
able cash except the balance of the Hoover proceeds (its own 
funds) still tied up in the Commission’s hands (J.A. 809, 810). 
Being anxious that the creditors be converted into stockholders, 
the Commission on April 19th (P. Ex. 83, J.A. 810, 811) au¬ 
thorized the release to Dollar of Delaware of that balance for 
the purpose, and Mr. Houlihan delivered the funds to Mr. Dol¬ 
lar (J.A. 984). On April 22nd Mr. Dollar caused the stock and 
debentures to be issued (J.A. 855). 

Meanwhile the directors of the Dollar company wired to Mr. 
Dollar their informal approval of the agreements (J.A. 840, 885; 
P. Ex. 85) and the Commission requested him to call a meeting 
of the board for April 26th to procure formal corporate 
authority. The meeting was called (J.A. 885). 

At this point, the Houlihan-Wilcox plan was ready for 
execution. 
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14. THIRD REPUDIATION BY COMMISSION. APRIL 26-28, 1938: COMMIS- 
SION REPUDIATES THE HOULIHAN-WILCOX CONTRACT AND PLAN, 
AND DEMANDS PLEDGE OF THE STOCK NOW IN CONTROVERSY. 

April 25 th was the last permissible day to convert the credi¬ 
tors into stockholders. That afternoon the Commission’s general 
counsel teletyped to San Francisco to ascertain whether the con¬ 
version had been accomplished (P. Ex. 91, J-A. 856, 857). All 
this had been done. The very next day the Commission made 
new demands. 

On April 26th, the Commission was presented with the final 
form of letter of Dollar of Delaware accepting the Houlihan- 
Wilcox Plan and the suggestions made by the Commission’s 
Long Range Subsidy Committee; (this form of letter was pre¬ 
pared by the Commission’s staff and presented to Mr. Dollar 
for signature on April 25th (J.A. 887)). Thereupon the Com¬ 
mission resolved that it would not enter into the subsidy agree¬ 
ment on which it had already given flat assurance to Mr. Dollar, 
"unless stock control of the Dollar Steamship Lines, Inc., Ltd. 

was deposited with the Commission or its nominees” (P. Ex. 92, 
J.A. 857, 859). 

Mr. Radner of the Commission’s Legal Staff was instructed to 
present this demand to Mr. Dollar (J.A. 859). Shortly before 
Mr. Dollar’s Board of Directors was to convene on April 26th, 
to ratify his agreement formally, the Commission’s staff in¬ 
structed him to postpone that meeting until April 27th, and he 
did so (J.A. 887). On the evening of April 26th Mr. Radner 
presented to Mr. Dollar the Commission’s demand for voting 
control. Mr. Dollar demurred on the ground that personally he 
had no power to give that control, but he signed a letter to the 
Commission prepared by Mr. Radner expressing his willingness 
to submit the demand to the company’s stockholders. (Commis¬ 
sion minutes, P. Ex. 94, J.A. 861-865). 

On April 27th Mr. Radner presented that letter to the Com¬ 
mission. Mr. Houlihan protested to it that it never should have 
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permitted the company to change the position of the company’s 
other creditors unless it intended to enter into a permanent sub¬ 
sidy contract (P. Ex. 94, J.A. 865); that it was making new 
demands (J.A. 985). Nevertheless, the Commission resolved to 
prepare still further demands (P. Ex. 94, J.A. 86l), and Mr. 
Dollar was instructed to postpone the meeting of his board of 
directors indefinitely pending further word from the Commission 
(J.A. 887). 

The next day, April 28th, the Commission adopted an en¬ 
tirely new set of conditions never before considered, suggested 
or discussed with the debtors or any of their representatives. 
Thereby it repudiated its assurances and smashed the Houlihan- 
Wilcox Plan (Minutes, J.A. 867-879, P. Ex. 95). 

On April 28th Admiral Land, the Commission’s Chairman, in 
person curtly delivered to Mr. Dollar the new ultimatum in the 
form of a letter (J.A. 867, 887, 888). 41 


15. THE ULTIMATUM OF APRIL 28TH DEMANDED A PLEDGE OF THE STOCK 
NOW IN CONTROVERSY AS WELL AS OF OTHER SECURITIES AND 
GUARANTEES OF THE DEBT. 

The agreement of August 15, 1938 was the result of negotia¬ 
tions springing directly from the Commission’s letter of April 
28th. Harsh and oppressive as were the demands of that letter. 


41 Wc do not know the Commission's motives for repudiating the Houli- 
han-Wilcox plan and its own assurances, but we do know that the reason 
later assigned was a palpable excuse, namely, that the new demands were 
rendered necessary by the R.F.C. requirement that the existing debt to the 
Commission be subordinated to the new mortgage. Yet long before its 
final commitment to Mr. Dollar on April 22nd, the Commission knew of 
this subordination requirement. At least as early as April 15th Mr. Houli¬ 
han told Mr. Dollar about it, and he advised the Commission (J.A. 795, 
796, 983, 984). "Quite a few days” later, on April 19th, General Counsel 
of the Commission submitted to it his legal opinion that subordination was 
permissible, and on that day the Commission formally approved the Houli- 
han-Wiloox plan as modified by this requirement of subordination; this 
was the same day that it ordered release to Dollar of the Hoover fund 
balance to enable him to convert the creditors into stockholders (P. Ex. 
83, J.A. 810). On April 21st, the Commission again approved subordina¬ 
tion after the R.F.C. had increased the new loan to $2,000,000 (P. Ex. 
90, J.A. 852, 854). 
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it did not demand transfer of ownership. What it demanded 
was guarantees of the indebtedness and pledge of collateral, in- 

cluding the stock now in controversy , to secure those guarantees, 
all in addition to the ship mortgages already held by it. 

The letter of April 28th, among other things, demanded. 42 

1. That Dollar of Delaware pledge or mortgage other assets 
(para. 2 and 6, J.A. 106-108); 

2. That plaintiffs Dollar of California and R. Stanley Dol¬ 
lar, who were jointly indebted, respectively, for roughly y 2 and 
*4 th e debt, should extend their liability by guaranteeing the 
entire debt of $7,500,000, and that plaintiff The Robert Dollar 
Co., which was not indebted at all to the Commission, should 
do the same, and that each should secure the guarantee by a 
pledge or mortgage of essentially all their assets (J.A. 1166). 
This included all the common stock in Dollar of Delaware 
owned by them, the stock in a British corporation known as Dol¬ 
lar of Hong Kong owned by Dollar of California, the stock in 
Dollar of California owned by Mr. Dollar and The Robert 
Dollar Co., and stockholdings of the latter in other corporations 
as well as an office building owned by it. Demand was even 
made on Mr. Dollar that he obtain and pledge enough other 
shares in The Robert Dollar Co. to give the Commission control 
of that company. 43 

3- The pledges of the stock in Dollar of Delaware were to 
carry voting rights whether the debt was in default or not. The 
pledges of all other corporate shares were to carry voting rights 
in case of default. No company whose shares were pledged 

42 A copy of the letteer appears in the Commission’s minutes at J.A. 869- 
877. It also is set forth as Exhibit B to defendant’s answer, J.A. 103-111. 
Its demands on Dollar of California appear in para. 7, J.A. 108; those on 
R. Stanley Dollar in para. 9, J- A. 109; those on The Robert Dollar Co. in 
para. 8, J:A. 108, and those on Estand, Inc. in para. 10, J.A. 110. 

4S And demand was made of Estand, Inc., a company owned by Mr. 
Dollar’s wife, personally and as trustee for her children (D. Ex. 54, J.A. 
1624), to guarantee the entire debt and secure it by pledge of all the 
stock of certain companies owned by it. 
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would have the right to transfer a substantial part of its assets 
except with the Commission’s approval (J.A. 110). 

16. AN ADMITTED FACT OF THE CASE:—THE MORTGAGED SHIPS WERE 
AT ALL TIMES MORE THAN ADEQUATE SECURITY FOR THE DEBT. 

The harshness of the Commission’s April demands for guar¬ 
antees and further security is shown by the fact that it already 
had more than adequate security in the 13 ships under mortgage. 
And the trial court recognized that as a fact (cf. J.A. 1310,1311). 

As a basis of the Dunne-Radner Plan, in August 1937 (see 
p. 18, supra) Messrs. Dunne and Radner for the Commission 
caused valuations to be obtained from Mr. Brierley, Chief of 
the Commission’s Technical Division and from Captain Pills- 
bury (J.A. 1226, 454), a ship appraiser of broadest experience. 44 
Captain Pillsbury valued the 13 ships at $18,550,000 as part of 
a "going concern” (J.A. 1226, 1229; P- Ex. 142), 45 and Mr. 
Brierley, though he valued the ships on the basis of a series of 
individual sales and not as part of a going concern, gave an 
estimate of $15,775,000 (J.A. 1227). 

In August 1938 Captain Pillsbury gave an estimate of the 
ship’s values as being "not less than $13,700,000,” which he 
testified was on a conservative basis and then only if the fleet 
were broken up and the ships sold off piecemeal rather than as 
a going concern (J.A. 1233-1235). Yet even this figure is nearly 
double the debt itself, for the debt was less than $7,500,000. 

The mere physical value of the ships was not only more than 
adequate security for the debt but it also furnished "adequate 
cushion” for the proposed new loans of several millions. The 

♦♦Messrs. Dunne and Radner reported that Captain Pillsbury was the 
outstanding ship appraiser on the Pacific Coast (P. Ex. 27, J.A. 458) and 
had been recommended by the Commission’s staff (P. Ex. 43, J.A 1225). 
His qualifications are stated at J.A. 1228, and in September 1938 Commis¬ 
sioner Truitt, in reports to the Commission discussing the question of 
adequacy of security, recognized Captain Pillsbury’s qualifications and the 
soundness of his appraisals (P. Ex. 149, J.A. 1262, 1265). 

♦ 5 He valued all the ships, but for our present purposes we have elimi¬ 
nated from his calculations the Hoover, which was lost in December, 1937. 



Commission’s General Counsel so reported to the Commission 
in April 1938 (P. Ex. 82, J.A. 801, 802). Commissioner Truitt 
reported to the Commission on September 27, 1938 (P. Ex. 149, 
J.A. 1262 at 1264, 1265) that 


"on this question of valuation, * * * my conclusions were 
based upon appraisals of market values ('true' values, 
***)** * of these appraisals to my mind justify 
the conclusion that vessel values are substantially in excess 


of the total mortgage debt which would be secured by 
these vessels upon the consummation of the adjustment 


plan.” 


In fact, on September 22, 1938, in a memorandum entitled 
"Re earning estimates,” Commissioner Truitt reported that the 
Company’s eavung power alone was itself more than adequate 
security for both the old debt and the proposed new advances 
(P. Ex. 143, J.A. 1236, 1242) and he reaffirmed this in his re¬ 
port of September 27th (J.A. 1265). Both reports were approved 
by the Commission as the basis of action (J.A. 403, 404). 

These facts, the Commission’s own approval of these reports, 
establish that it was acting with unreasonable harshness in de¬ 
manding more security and are incompatible with a contention 
that it later obtained ownership as well. 

On this subject, the only suggestion of an argument by de¬ 
fendants is that at a mortgage foreclosure sale the ships might 
bring less than true value. The shred of truth in the suggestion 
is that the Commission controlled the market, and could, if it 
wished, prevent anyone else from bidding against it at a fore¬ 
closure sale (see pp. 14, 15, supra). But against such a gross 
abuse of power, the debtor until mid-June 1938 had one protec¬ 
tion—it could go into Section 77B proceedings. 
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17. EVENTS OF MAY AND JUNE. 1938: PRESSURE BY THE COMMISSION 
CONTINUES: THE REPLY OF MAY 24TH, AND THE JUNE 4TH DEMANDS. 
THE COMMISSION STILL INSISTS ON GUARANTEES AND PLEDGES. 

Mr. Dollar returned to San Francisco, bewildered 48 by the 
repudiation of April 28th, 47 distressed in the belief that he 
had been made a tool to defraud the loyal creditors to change 
their position irrevocably in reliance on a solemn promise of a 
subsidy contract on the Houlihan-Wilcox terms (e.g., P. Ex. 99, 
J.A. 926-928). The directors of the company were in consterna¬ 
tion at the inexplicable new demands by the Commission after 
an agreement had been reached (P. Ex. 97, J.A. 891, et seq.; 
see J.A. 898, 902). The representative of the trade creditors on 
the Board of Directors—placed there at the Commission’s de¬ 
mand in January—expressed the view that the creditors had not 
been fairly dealt with (J.A. 903, 904). 

The Commission continued its pressure, well knowing the 
debtor’s difficult working capital position. On May 10th it wired 
a demand for an answer ”at once” to its April 28th ultimatum 
(P. Ex. 102, J.A. 931). On behalf of the Board on May 14th the 
Commission’s man, Mr. Poole, telephoned the Chairman of the 
Commission and was told that “the statement that these condi¬ 
tions are unfair carries no weight with the Commission or myself 
as an individual,” that "all I can tell them [the directors] is 
■ that they have to put a limit on their decision and let us know 
what they are going to do. We are not going to be satisfied with 
any delay, either they have to come across or show that it is 
impossible, or else go into bankruptcy or 77B” The Chairman 
added, "You cannot put it too strongly. I was damn polite with 
Mr. Dollar. Maybe I should have talked a little stronger and 

^See contemporaneous report rendered to his directors, P. Ex. 96, J.A. 
882-890; stenographic transcript of directors’ meeting. May 13, 1938, P. 
Ex. 97, J.A. 891, 923, e.g., at 898, 900. 

4 ~’’In view of what has happened,” Mr. Houlihan, the Maritime Com¬ 
mission’s Director of Finance, refused to have anything more to do with 
the Dollar problem (J.A. 987). 
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threw in a few cuss words” (J.A. 932-935). This message was 
conveyed to the Board (J.A. 935-936). 

On May 24th Dollar of Delaware advised the Commission by 
letter and enclosures that it was willing to comply with the 
Commission’s demands that it pledge its assets, and that the 
plaintiffs or their predecessors were willing to give some guaran¬ 
tees and pledges but not to go as far as the Commission 
desired. 48 ' 

On May 27th, Mr. Laughlin, the Commission’s Special Counsel 
in San Francisco, wrote a letter (P. Ex. 141, J.A. 1213-1222) to 
its General Counsel, in which he analyzed the situation, stated 
that Dollar of Delaware would almost certainly go into volun¬ 
tary 77B proceedings if the Commission continued to press it, 
advised that such proceedings would probably have a deleterious 
effect on the Co mmi ssion’s position, and suggested that he be 
empowered to conduct voluntary negotiations, as he believed 
that he could obtain for the Commission more than could be 
obtained through bankruptcy. He believed (J.A. 1220) that he 
could obtain a blanket mortgage on the fleet, certain incidental 
concessions, and "voting rights, carrying control, or ability to 
control if deemed advisable, of operations and management.” 
He thought it "possible to get some additional guarantee rights” 
but not all requested in the Commission’s letter of April 28th. 
"Voting control could be obtained through all the Class ’B’ 
stock. * * *” 

On May 30, 1938 Mr. Poole, in a side letter to Admiral 
Land (P. Ex. 110, J.A. 953-960) advised that some mitigation 
of the demands should be made so long as the Commission 
obtained a pledge of over 90% of the voting stock of Dollar of 
Delaware, so that it would control the management of the 
company during the period that the debt remained outstanding. 

A few days later, on June 3 and 4, 1938, the Commission 
reviewed its demands of April 28th and the reply of May 24th, 

48 That letter and enclosures appear as Exhibit C to the defendants’ 
Answer in this case (J.A. 115-157) and were put in evidence by the 
plaintiffs (J.A. 946-949). 
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and it adopted a resolution, the purpose of which was to reduce 
in some respects the onerousness of the demands, not to increase 
them.* 9 It still demanded guarantees and the pledge of stock 
involved in this case as well as other stock as security for the 
debt (P. Ex. 112, 113, J.A. 961, 962). 

The resolution was sent to Dollar of Delaware on June 4th. 00 
A comparison of the May 24th reply and the June 4th demands 
shows: 

1. Plaintiffs Dollar of California and R. Stanley Dollar were 
willing to extend their liability from 1/2 and % of the debt to 
the full debt by giving guarantees for the full $7,500,000. To 
secure its guarantee Dollar of California was willing to pledge 
only its stock in Dollar of Delaware, but the Commission, still 
insisted that it pledge its stock in Dollar of Hong Kong as well, 
though willing to accept a guarantee of Dollar of California 
limited to 1/3 the debt. Both Dollar of California and Mr. Dollar 
specified that liability under their guarantees was to be restricted 
to the value of pledged stock, power to foreclose was to be 
restricted, and voting rights were to be exercised only in case of 
default, and Mr. Dollar desired a contract to protect his employ¬ 
ment (J.A. 125, 126; 147-153), but the Commission on June 
4th refused to accept any of these limitations and insisted on 
power to remove the management (J.A. 166, 168, 169, 171, 172). 

2. Plaintiff The Robert Dollar Co., not being indebted to the 
Commission at all, still refused to give any guarantee (J.A. 
129-147), and the Commission reduced its demand to a guaran¬ 
tee of $1,200,000 secured by The Robert Dollar Co.’s stock in 
Dollar of Delaware and other properties (J.A. 166, 167). 

3. On April 28th the Commission had made no demands on 
plaintiff Lorber. On June 4th it demanded that Lorber, who was 

,<9 The Commission minutes of June 3rd assign as the reason for this 
resolution the desire "to eliminate any terms which Mr. Dollar might allege 
could not be reasonably complied with” (J.A. 962). 

WThe resolution, letter and other enclosures are Exhibit D to defendants’ 
Answer (J.A. 157 to 242) and were put in evidence by plaintiffs by ref¬ 
erence (J.A. 965). 
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in no way indebted to it, pledge his 9,174 shares of stock in 
Dollar of Delaware, holdings in Dollar of California, and hold¬ 
ings in The Robert Dollar Co., to secure the debt (J-A. 169). 

As we point out in the argument (at pp. 120, 121, infra), if 
the agreement reached on August 15th is construed as we con¬ 
tend it should be, it forms an understandable compromise be¬ 
tween what the Dollar interests were offering on May 24th and 
what the Commission still demanded on June 4th. 

18. AMENDMENT TO THE BANKRUPTCY ACT, JUNE 1938, GIVES COMMIS¬ 
SION GREATER LEVERAGE. 

On June 13th, at the very moment that the Commission's new 
proposals of June 4th were being considered by the Board of 
Directors, Mr. Poole was called from the meeting by a telephone 
call from Washington from Commission’s counsel and was ad¬ 
vised that an amendment to the Bankruptcy Act had been passed 
by Congress and was on the way to the White House (J.A. 
1038). This amendment is now Sections 1101 to 1103 of Title 
11 U.S.C. 51 (J.A. 1039). 

In bankruptcy proceedings the United States District Court 
had the power to protect the debtor and unsecured creditors 
from the pressure of a secured creditor by enjoining foreclosure 
of the security. These amendments deprived the bankruptcy 
court of power to enjoin foreclosure of ship mortgages held by 
the Maritime Commission. As we have seen (pp. 42, 43, supra), 
the mortgaged ships were worth vastly more than the debt, 
unless the Commission exercised its power to freeze out other 
buyers. Against such an abuse of power this debtor theretofore 
could protect itself by 77B proceedings. The amendment removed 
that protection. 

The amendment also provided that the Commission could 
operate a bankrupt’s vessels and that no trustee could be ap¬ 
pointed without its approval. In its later report to Congress 
the Commission disclosed that it had always been apprehensive 


5152 Stat. 938, 939. 
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that if Dollar of Delaware went into 77B proceedings the Com¬ 
mission would not have "a strong hand in naming a Trustee and 
taking any active part in operations during the period of trustee¬ 
ship” (J.A. 1039, 1040, Second Blue Book, p. 34). The amend¬ 
ment gave the Commission control of the situation in this 
respect. 

This amendment was directed against Dollar of Delaware. 
It was requested and obtained by the Commission from Congress 
solely for that purpose. The fact is shown by the ''Hearings 
before the Committee on Commerce, United States Senate, on 
S. 4134, June 6, 7 and 8, 1938.” 52 

The enactment is significant for two reasons: (1) It was 
obtained by the Commission at a time when it was in negotia¬ 
tions with its mortgagors and debtors, and by use of the enact¬ 
ment the power of the Commission to compel submission of 
the mortgagors and creditors was enhanced, and (2) it was 
obtained by assurances to Congress that the Commission did not 
intend to deprive private operators of their ownership. 

The Senate Committee that passed on these amendments was 
apprehensive of the use to be made of the requested powers. 
Therefore it asked and obtained assurances on the subject. Repre¬ 
sentatives of the Munson Line had in effect charged that the 
Commission wanted the bill to enable it to destroy private 
ownership and private investment. The Maritime Commission’s 
General Counsel, Mr. Geaslin, assured the Committee that the 
charge was not true, and the Commission’s Chairman, Admiral 

52 A copy was received in evidence (P. Ex. 115, J.A. 1040, 1044), but 
it has not been reproduced in the Joint Appendix, since it is legislative 
material of which die court may take judicial notice. 

The Commission's General Counsel, Mr. Bon Geaslin, first advised the 
Committee that the bill was needed for an emergency which "relates im¬ 
mediately to two situations: one that is already in existence, and one that 
may be brought about here very shortly ♦ * ♦. One of them is the Munson 
situation and the other is the Dollar situation” (p. 4). But under protest 
of representatives of the Munson line, then in bankruptcy. General Counsel 
agreed to an amendment proposed by one of the Senate Committee ex¬ 
cluding application of the Act to existing bankruptcy proceedings and thus 
eliminating Munson (pp. 66 , 67 ). 
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Land, gave similar assurance. It was charged that the Commis¬ 
sion was refusing to let ships be sold on world markets and was 
threatening to foreclose and bid in the ships at grossly inade¬ 
quate prices. The presiding Senator pressed Admiral Land on 
the subject, asserting in strong words that for the Commission 
to indulge in such conduct would be grossly inequitable, and 
Admiral Land acquiesced. 53 

Just 5 days later the bill was passed, and on that very day 
the Commission telephoned to the debtor in San Francisco to 
advise it of that fact. 

The effect on Dollar of Delaware and its co-obligors was im¬ 
mediate and great. On hearing the news Mr. Dollar stated to 
the Board that "the new legislation will have a profound effect 
on our relations with the Maritime Commission,” and the Board 
adjourned "in order to afford sufficient study of the new legis¬ 
lation” (P. Ex. 114, J.A. 1031, 1035 at 1036-1038). 

The last bulwark of the debtors against unjust pressure of a 
strong creditor, the protection of a United States District Court 
under 77B, was now gone. 

19. THE JUNE 16 AND 17 REPLIES TO THE COMMISSION’S JUNE 4 DE¬ 
MANDS AND THE COMMISSION'S RESPONSE OF JUNE 21ST. 

Just three days later, on June 16, 1938 Dollar of Delaware 
replied to the Commission's June 4th demands by a wire (in 
P. Ex. 119, J.A. 1052-1054) amplified by a letter of June 17th 
and enclosures. 

The defendants ignore the wire, contend that the agreement of 
August 15th emanated from this letter, and argue that the letter 
constituted a radical change in the character of the transaction 

under negotiation from one of pledge to one of sale. The docu- 

• • 

ments are therefore important. 

The very first sentence of the wire reads (J.A. 1052): 

55 Cf. pp. 45, 58, 88, 91, 162, 163, 165 of the "Hearings” referred to 
above, P. Ex. 115. Since only one copy of these Hearings are in the record, 
for the Court's convenience we print some of the comment and colloquy 
in an appendix at the end of this brief. 




50 

"The Board of Directors has come to the conclusion that 
the subsidy offered by the Maritime Commission is desirable 
with some minor modifications it can comply with prac¬ 
tically all of the requirements of the Commission with 

the exception of the requested guarantees in this connection 
Dollar Steamship Line of California has offered to acquire 
and surrender all of the issued and outstanding no par 

Class B stock of the Dollar Steamship Lines, Inc., Ltd. 

* * *” 

The next to the last sentence was (J.A. 1054) : 

"This communication by wire is for the purpose of permit¬ 
ting the Commission to know the action of the Board 
within the time suggested and will be followed by a letter 
that will elaborate on the questions which will be mailed 
tomorrow." 

Thus the letter was clearly stated to be but an elaboration of 
the wire, both were in response to the request for guarantees, 

and it was made clear that it was "in this connection,” i.e., 
in connection with the request for security, that Dollar of Cali¬ 
fornia was offering to acquire and surrender the B stock in Dol¬ 
lar of Delaware. 

Dollar of California already owned most of the B stock. The 
rest was owned by The Robert Dollar Co. (J.A. 291). Since 
the latter continued its refusal to pledge its shares (J.A. 252) 
and the Commission was demanding a pledge of all that stock, 
Dollar of California was thus offering to acquire the other B 
stock (as it later did), and pledge it. 

The enclosures with the letter of June 17th 54 were letters . 
received by Dollar of Delaware from each of the parties upon 
whom the Commission was making demands for guarantees and 
collateral, viz.. Dollar of California, Mr. Lorber, The Robert 
Dollar Co. and others. 

M The letter and the enclosures appear as Exhibit E to defendants’ Answer 
(J.A. 243-256) and were placed in evidence by plaintiff by reference (J.A 
1060 ). 
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Mr. Lorber’s letter concluded with the sentence (J.A. 256): 

'‘However, in the event you are able to secure guarantees 
of 80% of the present holders of the 252,000 shares of 
Class A stock now outstanding, I will be very happy to 
pledge my holdings of 9174 shares of the Class A stock, 
subject to the guarantee being limited to the collateral.” 

These are the identical shares for which Mr. Lorber now seeks 
recovery on the basis that his subsequent transfer was a pledge. 

Mr. Lorber also signed Dollar of California’s letter on its 
behalf, offering to 

"surrender to the United States Maritime Commission 
1,872,210 shares of Common B, capital stock in your Com¬ 
pany, and will undertake to acquire and surrender to the 
Commission an additional 227,790 shares of Class B, com¬ 
mon capital stock in your company” (J.A. 251) 

and stated that 

"all ship-sales notes and the mortgages securing same are 
to be cancelled and new notes and mortgages given by your 
Company direct.” (J.A. 252). 

In fact, the old notes and mortgages were not cancelled as part 
of the later transaction. 

Mr. Dollar’s letter (J.A. 253) declined to give the requested 
guarantee and pledges but suggested that the mortgaged ships, 
being worth over $18,000,000, should "be transferred to the 
Maritime Commission against a full satisfaction of the existing 
mortgage indebtedness on the vessels.” The company suggested 
that the excess proceeds of the ships be used for new ship con¬ 
struction (J.A. 247, 248). 

On June 21, 1938 the Commission wired Mr. Laughlin, its 
Special Counsel in San Francisco, to proceed with negotiations 
on the basis of Dollar of Delaware’s wire of June 16th (D. 
Ex. 34, J.A. 1551). The very first sentence of the wire reads: 

"The Board of Directors of the Dollar Steamship Lines 
Inc. Ltd. in a telegram to the Commission dated June Six- 
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teenth proposed to the Commission among other things 
that the Dollar Steamship Lines of California would ac¬ 
quire and surrender to the Commission all the issued and 
outstanding no par Qass B stock of the Dollar Steamship 
Lines Inc. Ltd. * * *” 

Thereupon, on June 21st, Mr. Laughlin presented to the 
debtors a memorandum as an outline of an agreement (P. Ex. 
121, J.A. 1061, 1062). 

20. THE COMMISSION AGAIN THREATENS BANKRUPTCY; FINANCIAL DIS¬ 
TRESS OF DOLLAR OF DELAWARE AT THIS TIME. 

On June 30th the company had a deficit of nearly $2,000,000 
in current assets available to meet current debts as they matured 
(P. Ex. 151, J.A. 1291-1293). On July 9th it had only $20,000 
to meet current claims of $2,500,000 (J.A. 1065). On that day 
Mr. Laughlin appeared before a meeting of the directors of 
Dollar of Delaware and presented the Commission's demands 
with the unequivocal threat of bankruptcy, foreclosure, and 
purchase by the Commission of the ships at foreclosure at less 
than their true value. 55 This was a repetition of the threat made 
by the Commission’s Chairman on May 14th (see p. 44, supra). 

At this time, the company was not in default, but merely 
by refusing to extend the temporary subsidy on its expiration 
just 16 days later the Commission could put it in.default by 
accelerating all maturities (see pp. 31, 32, 33, supra). The com¬ 
pany’s assets were worth far more than its debts, but it was in¬ 
creasingly strapped for working cash. From the April ultimatum 

“He said (J.A. 1065, at 1069): 

"The Board should realize that if negotiations are not successfully con¬ 
cluded, the company will be forced into bankruptcy and the Maritime Com¬ 
mission will be obliged to foreclose on their mortgages. In that case, the 
Maritime Commission would probably be obliged to take over the ships for 
the amount of the existing mortgages or at the price they were sold to the 
company, less depreciation; and this would probably be less than the exist¬ 
ing mortgages, which would mean that the remaining assets of the company 
would be entirely insufficient to pay anything to the creditors, debenture 
holders or ’A’ and ’B’ stockholders.” 
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to the August denouement, at every critical juncture when de¬ 
mands of the Commission were under consideration, reports 
flowed in of increasing desperateness of the company’s cash posi¬ 
tion. Suit had been threatened to collect customs duties; cash on 
hand was barely adequate to meet payrolls and other pressing 
obligations (cf. J.A. 799, 800, 894, 895). 

The reason for this continual decline in the cash position was 
that, having been deprived of its earned mail pay and of the 
excess Hoover proceeds and not having received, in lieu, the 
repair loan repeatedly promised, one by one its ships had been 
laid up for lack of safety-at-sea betterments. Only 7 of its 13 
ships were sailing after April 4th, only 6 after May 18th (J.A. 
1281, 1282). Late in June, 3 ships, including 2 not yet laid up, 
were libelled for repair claims of $380,000, and these libels 
were not lifted until after October (J.A. 1065, 1111, 1112). 

In the 3 months following the April 28th ultimatum the com¬ 
pany lost another $626,000. The principal cause of this loss was 
the lack of sailings (J.A. 1286). Had the Houlihan-Wilcox plan 
been put into effect as agreed, this financial deterioration would 
not have occurred (J.A. 1825, 1826). 66 

21. LAST STAGES OF THE CONTRACT NEGOTIATIONS:—JUNE 21. 1938 TO 
AUGUST 19. 1938: THE COMMISSION’S COUNSEL DRAFT THE AGREE¬ 
MENT. ’’SALE'* IS NEVER MENTIONED IN THE NEGOTIATIONS. 

The negotiations proceeded from June 21st without break to 
the final agreement. When the Dollar group sent its wire of 
June 16th, a sale or outright transfer of title to the stock had 

never been mentioned. It was not mentioned in the wire, in the 
amplifying letter, in the Commission’s wire to Mr. Laughlin to 
proceed with negotiations, in Mr. Laughlin’s memorandum of 
June 21st, or in any of the drafts of the agreement. 

Nei ther the words "absolute title” nor "sale” appears in any 
scrap of paper sent to the Dollars, and the Commission did not 


56So testified by Mr. Wilcox, called as a witness by defendants. 
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orally communicate to the transferors the view that it was ob- 
taining ownership of the stock. There is some indication in the 
Commission’s private minutes, first disclosed after this litigation 
started, that in July 1938 some of the Commission’s staff enter¬ 
tained the notion that it might obtain absolute title (J.A. 1672, 
at 1683). But if the Commission had any such view in mind, 
it never communicated it to the Dollars. 

The Commission prepared and selected the language of the 
contract. There were a number of drafts, and all were prepared 
by Mr. Laughlin, except that from time to time he made inser¬ 
tions and changes upon express instructions received from the 
Commission’s General Counsel, a fact which demonstrates that 
the Commission kept complete control of the agreement and 
dictated its terms. 

Three days after his threat of bankruptcy Mr. Laughlin placed 
his memorandum of June 21st into the form of a draft agree¬ 
ment entitled "Adjustment Plan’’ and presented it to Mr. Dol¬ 
lar. 37 He shortly prepared and submitted to Mr. Dollar what 
the parties thereafter referred to as "Draft No. I” 38 and "Draft 
No. 2.” 59 

On July 20th the Commission’s General Counsel recommended 
to it® 0 that clauses should be inserted in "Draft No. 2,” and 
he teletyped instructions to this effect to Mr. Laughlin the 
same day. 01 Mr. Laughlin followed these instructions by pre¬ 
paring and submitting "Draft No. 2A,” to plaintiffs. 62 He then 
prepared "Draft No. I,” 63 submitting it to the Commission’s 
General Counsel by letter. 64 Upon instructions of the Commis- 

57P. Ex. 123, J.A. 1074-1081, July 12th. 

58P. Ex. 124, J.A. 1082-1093, July 14th. 

59P. Ex. 125, J.A. 1093-1108, July 15th. 

•«°P. Ex. 129, J.A. 1111-1115. 

6 »P. Ex. 130, J.A. 1115-1119. 

62P. Ex. 131, 131 A, J.A. 1119-1133, July 21. 

«P. Ex. 132, J.A. 1133-1147, July 23. 

<*P. Ex. 133, J.A. 1147. 
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sion. General Counsel then sent to Mr. Laughlin a lengthy tele¬ 
type instructing him to insert numerous other provisions in the 
agreement. 65 These provisions were presented by Mr. Laughlin to 
Mr. Dollar in a "Memorandum of Suggestions Included in 
Teletype Received from Washington July 28, 1938.” 66 

The agreement, with these insertions added, was approved 
by the Commission on August 2d after still other changes were 
ordered by it. 67 In this form it was finally executed. 68 

We shall discuss these drafts in the Argument (at pp. 131, 
132, 148, 14$>, infra), where we shall show that every change of 
any consequence appearing in the successive drafts supports the 
view that the proposed transfer was by way of pledge only. 

In obtaining the agreement Mr. Laughlin did not engage in 
give-and-take but made and insisted on peremptory demands. 
What few suggestions the proposed transferors made (and they 
pertained to other matters than the stock) Mr. Laughlin largely 
rejected. Mr. Dollar made but two requests, (l) that a clause 
be inserted to protect the jobs of the employees under the new 
management, and this request was denied; (2) that the company 
drop the name "Dollar” (see p. 176, infra), but the best he 
could get was a provision to drop the name in six months (J.A. 
1168, 1169). Mr. Laughlin boasted to the Commission how he 
had declined requests for revisions and how he had imposed 
terms harsher than the Commission had authorized him to 
demand (cf. letter, July 23, 1938, P. Ex. 133, J.A. 1148-1151). 

Not once during the course of negotiations, did Mr. Laughlin 

mention to the Dollar interests the terms "sale” or "purchase” 

65 P. Ex. 135, J.A. 1151-1157. 

66 P. Ex. 136, J.A. 1158-1161. 

67 P. Ex. 137, J.A. 1161-1164. 

68 There were no other drafts than those mentioned above, all of which 
were identified by stipulation. During the trial, defendant produced from 
Mr. Laughlin’s files a copy (D. Ex. 80) of "Draft No. 2” with notations, 
but there was no evidence of its origin; Mr. Laughlin could only guess 
(J.A. 1781) and admitted that he had no knowledge (J.A. 1816). 


56 

or state in any way that the Commission wanted or expected to 
receive outright title to the stock. Mr. Dollar so testified (J.A. 

1169), and Mr. Laughlin, witness for defendants, did not deny 
Mr. Dollar's testimony but confirmed it, for he cautiously went 
no further than to testify that all that was said in conversations 
was the language of the contract itself (J.A. 1800, 1801). 

22. STATE OF MIND AND UNDERSTANDING OF THE TRANSFERORS. 

Mr. R. Stanley Dollar intended and understood the transaction 
to be merely a transfer to the Commission of stock control 
and management. This is shown not only by his uncontradicted 
testimony (cf. J.A. 1169) but by written communications par¬ 
taking of the nature of res gestae. On August 20th, the very 
morning after the agreement became effective 60 he sent a cable to 
the manager of the Manila office, in which he stated (P. Ex. 
139, J.A. 1170): 

"Agreement Maritime Commission executed August 19 
under which we surrender stock control to Maritime Com¬ 
mission * * 

The actual transfer of the stock occurred on October 26, 1938. 
Resigning as an officer of the company, on the very next day 
Mr. Dollar returned to various railroads his passes by a letter 
(P. Ex. 140, J.A. 1171-1173), stating: 

"Our negotiations with the United States Maritime Com¬ 
mission have just been brought to a conclusion and the 
Adjustment Plan upon which we have agreed becomes 
effective today. 

"Under the terms on this Plan the stock control of 

Dollar Steamship Lines, Inc., Ltd. has been transferred to 
the Maritime Commission." 

Now "stock control” is the identical term used by the Com¬ 
mission in its April demands (cf. Commission minutes, P. Ex. 92, 

69 The agreement of August 15, 1938 did not become effective until 
amended on August 19, 1938 to eliminate Herbert Fleishhacker as a 
transferor. 
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J.A. 859). In February 1939, at the annual stockholders' meet¬ 
ing of plaintiff Dollar of California, Mr. Dollar delivered his 
annual report as president and described the August, 1938, 
agreement as one for "a cancellation of our liability in exchange 
for the transfer of control of [Dollar of Delaware] * * 

(D. Ex. 31, J.A. 1517, 1669). 

23. THE AGREEMENT OF AUGUST 15TH DOES NOT REFER TO A SALE OF 
THE STOCK OR MENTION OUTRIGHT TRANSFER OF TITLE. 

Nowhere in the contract (J.A. 32-51) is there any provision 
or statement that absolute title was being transferred or that the 
transfer was one of ownership or a sale. 

In the Argument we shall consider various provisions of the 
contract bearing on its construction. 

24. CONSUMMATION OF THE AGREEMENT. OCTOBER 26. 1938. MANNER 
IN WHICH THE TRANSFERS WERE MADE: THE STOCK WAS PLACED IN 
THE NAME OF THE “UNITED STATES MARITIME COMMISSION" OR 
NOMINEES AND NOT IN THE NAME OF THE UNITED STATES. AND IT 
WAS HELD IN THE HANDS OF THE COMMISSION'S AGENTS INSTEAD 
OF BEING PLACED IN THE UNITED STATES TREASURY. 

In order to comply with the contract plaintiff Dollar of Cali¬ 
fornia bought from 'The Robert Dollar Co. the latter’s stock in 
Dollar of Delaware for $1,415,972 (J.A. 1797, 1798), and 
obtained the stock on October 24th, 1938 (J.A. 291). 

On October 26th, Dollar of California and the other trans¬ 
ferors endorsed their certificates in blank, and in that form they 
were physically delivered to the Commission’s agents (J.A. 352, 
359, 362). None of the stock has ever been placed in the name 
of the "United States.’’ The Commission caused new certificates 
for all but 5 shares to be issued in the name of the "United 
States Maritime Commission.’’ In that form the certificates have 
stood to the present time (J.A. 353-360, 365, 366, 368, P. Ex. 
10, 11 and 12). 

Prior to October 26th one share stood in the name of each 
of five directors, because the corporate by-laws required directors 
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to be stockholders of record, but Dollar of California was the 
owner, and on October 26th delivered the 5 shares endorsed in 
blank (J.A. 370). The Commission left them in the names of 
the 5 directors, private individuals, for five years (J.A- 370, 371), 
despite the fact that in January, 1939, at a shareholders’ meeting 
controlled by the Commission, the by-laws were amended to 
eliminate the requirement that directors hold stock (J.A. 381). 

Moreover, for 5 years, the 5 individuals were permitted by the 
Commission to vote the 5 shares, directly and by proxy reciting 
that the individuals were the owners (J.A. 380, 381). 

None of the certificates delivered to the Commission were 
deposited in the United States Treasury. All but five shares were 
kept in a safe in the Commission’s offices in Washington, and 
the other five were kept in a San Francisco bank in a safe- 
deposit box in the name of a private individual (J.A. 382, 383). 

25. THE COMMISSION'S COUNSEL, MR. LAUGHLIN, ALSO ACTS IN THE 
INCONSISTENT CAPACITY OF COUNSEL FOR DOLLAR OF DELAWARE 
IN CONSUMMATING THE AGREEMENT. 

In early September 1938 Mr. Laughlin, who continued as the 
Commission’s Special Counsel (J.A. 606, 607), became the 
attorney for Dollar of Delaware to carry out the August 15th 
agreement (J.A. 1357). Thereafter, with the knowledge and 
consent of the Commission (J.A. 1367), he acted for all pur¬ 
poses in connection with this transaction as counsel for adverse 
interests, for Dollar of Delaware and for the Commission, and 
he was extremely active in his double capacity. The record dis¬ 
closes an amazing spectacle: Mr. Laughlin repeatedly described 
himself as counsel for both parties and the like (J.A. 1357-1391, 
cf. J.A. 1367-1391, and P. Ex. 158-166). 

It was counsel for the Commission who drafted the docu¬ 
ments and papers for the consummation of the agreement. 
Among these was an agreement (J.A. 1403-1404, Second Blue 
Book, at p. 248) between Dollar of Delaware and the Commis¬ 
sion which expressly provided that, despite the transfer of the 
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stock, Dollar of Delaware should remain fully liable and should 
receive no credit whatsoever. As we shall point out (pp. 134-138, 
infra), if the transaction agreed upon in August was one of 
sale, then Dollar of Delaware could not legally have been 
required to remain liable in full. Upon becoming counsel for 
Dollar of Delaware the Commission’s counsel assumed the dutv 
of advising that company and its officers and stockholders of its 
legal rights. Yet never in this period did he state to any of them 
that the contract called for outright transfer of ownership and 
not a pledge. On the contrary, he approved documents contain¬ 
ing recitals incompatible with an outright transfer (see discus¬ 
sion, pp. 195-197, infra). 

26. EVENTS SUBSEQUENT TO THE TRANSFER. REPAYMENT OF THE DEBT. 

INSIGNIFICANCE OF AMOUNT OF SUBSIDY RECEIVED. 

Dollar of Delaware’s debt was all repaid by the end of 1943 
(see p. 5, supra). 70 

On October 26, 1938 the Commission entered into a 5-year 
operating differential subsidy contract with Dollar of Delaware 
(Second Blue Book, 324). That contract made no promise to pay 
any particular sum but to pay certain differentials on certain 
voyages subject to the right of the Commission to reduce or 
terminate (Second Blue Book, pp. 333-335) and subject also 
to a right of recapture (p. 338). Plaintiffs offered to prove 
that by virtue of the recapture clause only a small fraction of 
what was received could be retained. Thereupon the fact was 
admitted by defendants (J.A. 2057). 71 

27. THE STOCK TRANSFERRED TO THE COMMISSION WAS OF GREAT VALUE. 

A corporation may have equity of great value though it finds 
difficulty in meeting its current obligations as they fall due for 

70 The court excluded evidence showing that the debt was paid off from 
the proceeds of the mortgaged ships (J.A. 1307, 1309, 1311). 

71 Plaintiffs also offered stipulated evidence that no subsidies were ever 
paid on some of the ships and were terminated on all by March 1942 (J.A. 
1403). The offer was renewed on rebuttal (J-A. 2056-2057). 
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lack of working cash (J.A. 1295, 1296). That was Dollar of 
Delaware’s situation. While the exact value of the corporate 
assets was disputed, 72 for purposes of this case exact value 
need not be determined. The transferred shares represented the 
corporation’s equity and 92% of its voting control, and the 
relevant fact is that the equity was of substantial value. 

The Commission in its private councils in 1938 recognized 
that fact, and that recognition was the basis on which it decided 
to go through with the agreement of August 15th. While the 
other parties to the agreement were bound by it, the Commission 
was free to refuse to consummate it by declining to grant a 
subsidy (para. 23, J.A. 46-48), and it held several meetings in 
September 1938 to consider whether it should do so. 73 

In these meetings Commissioner Truitt submitted reports 
which, taken together as a single report, were adopted and 
approved by the Commission on September 27th in its resolu¬ 
tion to consummate the agreement (J.A. 403, 404). One report, 
of September 22, 1938 (P. Ex. 143, J.A. 1236), entitled "Re 
earning estimates,” reviewed the mass of information in the 
hands of the Commission and stated that the true and normal 
earning power of the Company was reflected by its earnings of 
$1,500,000, before depreciation, in 1936 up to the outbreak of 
the general maritime strike (J.A. 1239). 74 Commissioner Truitt 
continued that (J.A. 1242) 

"* * * it is my considered judgment that the Company has 
reasonable expectations of earnings between $1,200,000 and 
$1,400,000 annually” 

over a reasonable period of time. More precisely, he reported that 
(J.A. 1240) the company could reasonably expect to earn net 

72 The only disputed fact in the case. 

?SP. Ex. 149, J.A. 1261-1269; P. Ex. 153, J.A. 1330; P. Ex. 154, J.A. 
1333; P. Ex. 155, J.A. 1335; P. Ex. 156, J.A. 1345; D. Ex. 71, J.A. 1711. 

74 In his report to the Commission of Sept. 27, 1938, Mr. Truitt restated 
this strongly (P. Ex. 149, J.A. 1262 at 1265). 
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income before deduction of depreciation but after payment of 
all interest charges of $1,395,000 annually, "or on a conservative 
basis [emphasis is his] $1,220,000." He concluded (J.A. 1242) 
that only 75% of the estimated earning power would be 
"sufficient to protect and preserve our collateral,” i.e., sufficient 
to offset depreciation and pay off both old and prospective debt 
totaling $12,000,000. Capitalization of the remaining 25% would 
represent the stockholders’ equity of several million dollars. 

What Mr. Truitt here did, of course, was to value the com¬ 
pany on the sound procedure of capitalizing earning power. 
While he did not carry his calculations through to arrive at a 
precise figure for the equity, the procedure is simple enough. 75 
Applying the accepted formula to Commissioner Truitt’s earning 
estimates, the common stock was conservatively worth around 
$ 3 , 250 , 000 .™ 

This valuation is remarkably supported by the appraisals of 
the mere physical value of the 13 ships, the seven 502’s, five 
535’s and the Coolidge, the instruments of corporate earnings. 
The two appraisals made in August 1937, one by the Commission 
through Mr. Brierley, Chief of its Technical Division, and the 

75 The procedure is (a) to take a reasonable estimate of net income after 
depreciation and payment of interest charges, (b) deduct dividends payable 
on senior grades of stock, and (c) multiply the balance by a proper capi¬ 
talization ratio. 

76 For this calculation we use the depreciation figure asserted by defend¬ 
ants below—$900,000 per year, although it is about 50% too high (cf. 
Hall, J.A. 1319). There was $3,424,300 of 5% preferred stock (J.A. 
288, 290, 1435, 1436). If 5% dividends were annually paid on the pre¬ 
ferred stock, $171,215 annually would be required. Deducting the sum of 
the two ($900,000 plus $171,215) from Mr. Truitt’s income estimates 
leaves from $148,785 to $323,785. Defendants below argued that a proper 
rate of capitalization is 10%. Multiplying by 10 gives a valuation for the 
common stock of from $1,487,850 to $3,237,850, by a method which fully 
accounts for the liabilities by virtue of the deduction of depreciation and 
interest. But the value of the common stock was greater than these figures 
because the preferred stock was non-cumulative (J.A. 1435, 1436). Conse¬ 
quently there was not an overriding charge of $171,215 to service the 
preferred stock. Dropping this deduction increases the value of the com¬ 
mon stock by $1,712,150 to a figure of from $3,200,000 to $4,949,000. A 
value of $3,250,000 is thus conservative. 
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other by Captain Pillsbury, outstanding ship appraiser, establish 
the value of those ships (see p. 42, supra). Captain Pillsbury's 
valuation was $18,550,000, and Mr. Brierley's was $15,775,000. 

The Pillsbury appraisal was of the "going concern" value of 
die vessels as part of a fleet (J.A. 1229, 1230), while the 
Brierley estimate was the sum of individual ship values in a 
series of individual sales (J.A. 1227). In determining the value 
of the stockholders’ equity, i.e., the value of the transferred 
stock in a going company, the test is "going concern” value. 
The Commission’s insistent demand for voting control or a 
pledge of the stock when it already held mortgages on the 
ships was based on its recognition of this fact that a live com¬ 
pany is more valuable and therefore better security than dead 
ships. And even "going concern” value makes no allowance 
for good will, although Dollar of Delaware possessed a uniquely 
valuable good will incident to its long establishment in the 
trade, the unbelievably enthusiastic support of shippers, travelers, 
creditors, and its high standing in the Orient (cf. Houlihan- 
Wilcox report, p. 36, supra). 

But whether the Pillsbury or Brierley figures be taken, the 
value of the stock, reached merely by valuing assets and liabili¬ 
ties, was still tremendous. This is readily shown by taking the 
balance sheet as of June 30, 1938, the latest one available at the 
time of the August agreement (P. Ex. 151, J.A. 1292, 1293), 
and substituting actual values for book values of the assets. 
Defendants stated (J.A. 1859) that save for ships and invest¬ 
ment in subsidiaries, the assets were fairly valued in this 
balance sheet. 77 Since the defendants claimed that the invest¬ 
ments in subsidiaries were overvalued by $1,500,000 (J.A. 1848), 
and there is support for the claim (J.A. 718-720), this amount 
may be deducted from the asset values. The item for ships on the 
balance sheet covers more ships than the 13 mentioned above. 
Nevertheless, we substitute the Pillsbury and Brierley figure for 
the 13 ships in lieu of the book value for all. 


“That balance sheet carried no value for good will. 
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With these downward adjustments, the common stock of the 
company (A and B) had a net value of $5,000,000 on Captain 
Pillsbury’s valuation (J.A. 1299, 1300; 288-290, 1762, 1763), 
and at least $2,500,000 on Mr. Brierley’s valuation. 

In an effort in 1948 to belittle the value of the stock which 
their predecessors were so anxious to obtain as collateral in 
1938, defendants argued below that the ships' values in 1938 
were lower than in 1937. But they offered no evidence of any 
such decline. 78 The 1937 valuations were regarded by everyone 
connected with the Commission as applicable in 1938:—e.g., by 
Mr. Houlihan, the Commission’s Director of Finance, in April 
1938 (J.A. 977); by the Commission’s General Counsel Geaslin 
in the same month, in a report to it on the subject of 
adequacy of the ships as security (P. Ex. 82, J.A. 801, 802), by 
Commissioner Truitt in another report in September 1938 (P. 
Ex. 149, J.A. 1262), and the Commission approved and acted 
on these reports. 

The whole basis of defendants’ contention was a reference by 
Captain Pillsbury to a temporary rise in 1937 in reconstruction 
and sales costs and a subsequent recession, but he made it clear 
that the recession had little application to ships such as those of 
Dollar of Delaware, which were combination cargo passenger 
liners (J.A. 1232, 1233). 

In August 1938, Captain Pillsbury was asked, in anticipation 
of foreclosure, for the value of the ships on the basis of a 
break-up of the fleet and sales of the ships piecemeal, and he 
gave a figure for the 13 ships "taken as the sum total of their 
individual values in individual sales” of not less than $13,700,000 
(J.A. 1233). These values were "conservative and were limited 
to the amount which could have been obtained * * * without 
any increment of additional value to the company for earning 
power” (J.A. 1234). He did not alter his "going concern” value 
of $18,550,000. 

78 Of course, immediately after 1938 the values rose (e.g., J.A. 1261). 
Thus defendants seek to seize upon a hypothetical transitory depression in 
value. 
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The figure of $13,700,000 included a valuation for the Presi¬ 
dent Coolidge of only $6,250,000. Captain Pillsbury testified that 
that figure was low (J.A. 1234, 1235), and everyone in 1938 
considered that the Coolidge was worth much more. 79 

But even if the value of the ships were pared to $13,700,000, 
the common stock would still be worth at least a half million, 
based exclusively on mere physical values. 

STATUTE INVOLVED 

Section 207 of the Merchant Marine Act of 1936 80 reads thus: 

"The Commission may enter into such contracts, upon 
behalf of the United States, and may make such disburse - 
merits as may, in its discretion, be necessary to carry on the 
activities authorized by this chapter, or to protect, preserve, 
or improve the collateral held by the Commission to secure 
indebtedness, in the same manner that a private corporation 
may contract within the scope of the authority conferred by 
its charter. All the Commission’s financial transactions shall 
be audited in the General Accounting Office according to 
approved commercial practice as provided in the Act of 
March 20, 1922, ch. 104, 42 Stat. 444: Provided, That it 
shall be recognized that, because of the business activities 
authorized by this chapter, the accounting officers shall 
allow credit for all expenditures shown to be necessary 
because of the nature of such authorized activities, notwith¬ 
standing any existing statutory provision to the contrary. 
The Comptroller General shall report annually or oftener to 
Congress any departure by the Commission from the pro¬ 
visions of this chapter.” 

T^The Houlihan-Wilcox report declared that the Coolidge should be 
insured for at least $8,000,000 (J.A. 740). The Commission’s Director 
of Operations was of the same belief (J.A. 1245, 1246). Mr. Poole, the 
Commission’s representative on the Dollar company’s board, reported 
to the Commission the prevailing view that the Coolidge was worth 
$8,000,000 (P. Ex. 144, J.A. 1243, 1244). Under the mortgage of the 
Coolidge to the United States the vessel had to be insured in an amount 
satisfactory to the Commission (D. Ex. 9, J.A. 322 at 340), and the 
Coolidge insurance was increased to over $7,000,000 in April 1938 and 
to $7,625,000 in October 1938. 

®°49 Stat. 1988, as amended, 52 Stat. 954; U.S.C., Title 46, Sec. 1117. 
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The parts italicized were added by amendment effective on 
June 23, 1938. 81 

SUMMARY OF ARGUMENT 

A. Lack of Power of Commission to Acquire Absolute Title. 

It is the law of the case that plaintiffs are entitled to recover 

if the Commission was without power to acquire absolute title 
to the stock. The extent of the Commission’s power is purely 
a question of law. 

A government agency must point to statutory grant for any 
claimed power, particularly to acquire property. What is not 
granted expressly or by necessary inference is prohibited. Con- 
cededly, there was no express grant of the claimed power here, 
and unless it can be found by implication in Section 207 of the 
Merchant Marine Act of 1936, it does not exist. As amended 
in 1938 Section 207 conferred the power to "protect, preserve or 
improve the collateral held by the Commission to secure in¬ 
debtedness." This negatives any power to take the stock except 
as collateral. This and other 1938 amendments expressly con¬ 
ferred several powers more limited in extent than that now 
claimed by defendants. "Expressio unius est exclusio alterius.” 

The claimed power cannot be derived from a supposed power 
to compromise liability of Mr. Dollar and Dollar of California 
for a possible deficiency judgment or from supposed possession 
of the general powers of a private corporation. The power to 
compromise claims of the United States is vested in the Secre¬ 
tary of the Treasury or, in some instances, the Attorney General. 
The Commission does not possess it. Nor does Section 207 con¬ 
fer on the Commission substantive powers of private corpora¬ 
tions but only empowers it to exercise in the manner of a cor¬ 
poration such powers as are otherwise expressly conferred by 
the Act. Whenever Congress desired to confer on the Commis¬ 
sion the power to acquire absolute title to property, to com¬ 
promise claims due, or to dispose of rights of, the United States, 


8i52 Stat. 954. 
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it said so by express and limited grant not applicable here. The 
Commission is an administrative agency of limited and specified 
powers, and numerous specific grants would have been unneces¬ 
sary had the Commission already possessed the supposed powers 
of a corporation. 

Moreover, even corporations are not all-powerful and are 
limited by their charters. Here the debt to the United States 
was not created by the Commission’s activities but was entrusted 
to the Commission only for supervision and collection. Too, the 
prerequisites of a compromise of government claims were lack¬ 
ing: There was no question of the validity of the obligation or 
doubt of collectibility. 

The claimed power cannot be derived from some alleged "pur¬ 
pose of Congress” not expressed in specific grant. Congress’ pur¬ 
pose in enacting the Merchant Marine Act of 1936 was to en¬ 
courage private ownership, not to destroy it. 

Finally, lack of power is shown by an opinion of the Attorney 
General (33 Op. 570) construing the Merchant Marine Act of 
1920, which in respect of the issue is similar to the Act of 1936. 
Congress should be deemed to have adopted that construction in 
passing the later Act. 

B. Construction of the Contract. 

1. The construction of a contract, particularly where, as here, 

the evidence bearing on it is undisputed, is one of law. The 
decision below was clearly erroneous as a matter of construction 
and not permissible under settled rules of equity. 

2. We consider, in the order stated, (a) the circumstances 
in which the contract was made and (b) its provisions on its 
face. It is the law of the case that the contract is a pledge, 
unless that construction is overcome by the surrounding circum¬ 
stances in which it was made. 

Those circumstances demand the same construction. The nego¬ 
tiations which culminated in the contract confessedly began in 
demands by the Commission for control of Dollar of Delaware 
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and a pledge of the stock as security. Therefore the transfer 
in which they culminated must be construed as security unless 
defendants sustained the burden of showing, by the clearest 
proof, a radical change in the character of the demands and 
negotiations. There was no such change, and none was ever 
brought home to the proposed transferors. The agreement was 
prepared by the Commission’s counsel and must be strictly con¬ 
strued against it, particularly if, as the trial court held, it lacked 
clarity and precision. 

Nothing in the contract denotes a sale. Defendants’ reliance 
is on the words "transfer” and "free and clear.” But a "transfer” 
is necessary to a pledge of stock, and the words "free and clear” 
are as compatible with a pledge as a sale. 

Conversely, numerous provisions demonstrate that the contract 
was a pledge. The provision that the Commission would be under 
no duty to continue to hold the stock would be meaningless in 
a sale but a meaningful power to sell before default if a pledge. 
The provision that the transfer should not reduce the indebted¬ 
ness of Dollar of Delaware one cent, although its liability and 
that of the main transferors was joint and several, is conclusive. 
Further, the liability was only for a deficiency in the event of 
foreclosure of the ship mortgages, and under admitted facts 
there could be no deficiency if the stock was of value, and vice- 
versa. Thus the transaction could make no sense as a sale, for 
then either valuable stock was sold, or a valuable asset released, 
for nothing. As to the other transferors, the transaction makes 
sense only as a pledge to protect their company, because they 
were neither indebted to the United States, released of anything, 
nor received any consideration presupposing a sale. Moreover, 
the contract reveals that the Commission’s dominant purpose 
was to control the company’s management to protect the debt. 
Again, in treating of certain property, the contract used the 
terms "purchase” and "sale.” It did not do so in treating of the 
stock. Finally, it provided for transfer of the stock to the Com- 
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mission or its nominees, proper in case of a pledge, but not to 
the United States, which it legally should have done if a sale. 
And there are other significant clauses. 

4. Under the principles applicable to the debtor-creditor, 
mortgagor-mortgagee relationship, the facts necessarily impress 
on the contract the character of a pledge. The creditor was 
immeasurably strong, the debtor weak, the disparity in bar¬ 
gaining power great. The creditor was ready and skillful to take 
advantage of the debtor’s necessities and used its power to under¬ 
mine the debtor. The debt was undiminished by the transfer, the 
transferred stock was of substantial value. The end was a hard 
bargain, even as a security transaction. The debt having since 
been paid, equity will not permit retention, under claim of 
ownership, of possession of the debtor itself acquired solely by 
reason of the debt. 

5. In appropriate context in the course of the discussion sum¬ 
marized above we consider some of the reasons on which the 
trial court rested. For example, it proceeded on the erroneous 
view of law that one person cannot pledge his property to secure 
another's debt, and on the clear error of fact that Mr. Dollar 
and Dollar of California were not debtors or mortgagors. 

In the final division of this brief we shall consider the grounds 
on which the court primarily rested. It found no circumstances 
surrounding the making of the agreement to support its conclu¬ 
sion, but based its decision principally on so-called admissions by 
some of the transferors, made after the transaction, concerning 
the legal significance of the agreement. 

A party’s subsequent statement of his interpretation of the 
legal effect of a contract constitutes no part of the surrounding 
circumstances and is irrelevant. Moreover, the supposed admis¬ 
sions were not admissions at all. That of the principal plaintiff, 
Dollar of California, was merely the omission of the stock from 
its balance sheet, necessary to enable it to take a tax loss. Taking 
such a loss had no relation to whether the stock was pledged or 
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sold. Plaintiff Lorber’s only alleged admission was the taking 
of a tax loss. The supposed admissions of Mr. Dollar were the 
taking of a tax loss and a casual reference, some years later, 
made in the very course of asserting his right to the stock. No 
admissions are even attributed to several of the transferors. As 
to the Estate of J. Harold Dollar, the alleged admission was 
merely a characterization by one of its executors (its attorney), 
unknown to any other transferor or even to the decedent’s widow, 
daughter or creditors. This is binding on no party in interest. 


Argument 


POINT ONE: 

The Law Conferred No Authority on the Maritime Commission to 
Purchase Stock of a Private Corporation and Limited It to 
Power to Acquire Stock as Collateral to Secure a Debt. The 
Commission Was Prohibited from Acquiring the Shares Except 
as Collateral. Consequently, It Could Not and Therefore Did 
Not Acquire More Than the Law Allowed, to Wit, the Stock as 
Collateral. 

I. 

Preliminary Fundamental Considerations Briefly Stated 

A. THE QUESTION IS PURELY ONE OF LAW, AND THE TRIAL COURTS . 
CONCLUSION CARRIES NO WEIGHT. 

B. IT IS THE LAW OF THE CASE THAT IF THE COMMISSION WAS WITHOUT 
AUTHORITY TO ACQUIRE ABSOLUTE AND UNQUALIFIED TITLE TO THE 
STOCK. THEN THE PLAINTIFFS ARE ENTITLED TO RECOVER. 

When this case was last before this Court, and when it was 
before the Supreme Court, the parties argued the legal conse¬ 
quence of lack of authority of the Commission to acquire abso¬ 
lute title. It is not necessary to reargue that question now, be¬ 
cause the Supreme Court, as well as this Court, held that if "the 
Commission had no authority to purchase the shares or acquire 
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them outright,” then plaintiffs are entitled to recover possession 
of the shares because defendants would be unlawfully withhold¬ 
ing plaintiff’s property ( Land v. Dollar, 330 U.S. 731 at 735 and 
739). Defendants would be tort-feasors and "the dominant 
interest of the sovereign [would be] on the side of the victim” 
(p. 738). 

This is now "the law of the case.” Davis v. Davis, 68 App. 
D.C. 240, 96 F.2d 512, 515; Munro v. Post, 102 F.2d 686, 688 
(2 Cir.); Russell & Co. v. People of Puerto Rico, 118 F.2d 225, 
229 (1 Cir.); Thompson v. Maxwell Land Grant and Ry. Co., 
168 U.S. 451. 

C. THE QUESTION IS NOT WHETHER THE UNITED STATES HAD THE POWER. 

BUT WHETHER THE MARITIME COMMISSION HAD IT. 

As a sovereign 1 the United States has the power to do what¬ 
ever it wishes within the limits of the Constitution. Except such 
as are vested by the Constitution in the Judiciary or the President, 
the powers of the sovereign rest in Congress. Many powers have 
lain dormant and have never been exercised. If Congress desires 
that a power be exercised, it grants it by statute to a specific 
agency, and no agency may exercise any power unless that power 
has been so conferred on it. Otherwise, as stated by this Court 
in Peoples Bank v. Eccles, 82 App. D.C. 126, 161 F.2d 
656, the agency would "impinge upon the congressional 
prerogatives.” 2 

Congress could have granted to the Maritime Commission the 
power to purchase stock in private steamship corporations just 
as during the first World War by specific grant it conferred on 
the Shipping Board the power for a limited time and for a 

1 In United States v. Lee, 106 U.S. 196, at 208, in discussing the powers 
of the sovereign, it is emphasized that, unlike in England, "under our sys¬ 
tem the people, who are there called subjects, are the sovereign." (Italics 
are the court's.) 

2 In Eccles v. Peoples Bank, 333 U.S. 426, the decision in that case was 
reversed but on the wholly different ground that no cause of action for 
declaratory relief had been presented. 
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limited purpose to create corporations, 3 a power under which the 
United States Shipping Board Emergency Fleet Corporation was 
organized. 

The question is: Did it do so here? When Congress has 
seen fit to use corporate instrumentalities, it has been able to 
say so by the most explicit legislation (see exhaustive discussion 
in Keifer & Keifer v. Reconstruction Finance Corporation, 306 
U.S. 381, 390). 


D. IT IS INCUMBENT ON DEFENDANTS TO POINT TO STATUTORY AUTHOR. 
ITT. AND THAT AUTHORITY MUST BE CLEAR. WHAT IS NOT SPECIFI¬ 
CALLY GRANTED IS PROHIBITED. 

No governmental agency may take any action except under 
express statutory authority or upon authority necessarily or 
naturally inferable from a duty imposed or authority granted. 
This is elementary. 4 Since 1861 (if not earlier) there has been 
an express prohibition against the purchase of property by gov¬ 
ernment agencies without authority of statute. Title 41 U.S.C., 
Sec. II 5 expressly provides (with certain exceptions in the case 
of the war and navy departments) that 

"No contract or purchase on behalf of the United States 
shall be made unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment.” 

In the Teapot Dome cases the Supreme Court emphasized that 
"it has long been its [Congress’s] policy to prohibit the making 
of contracts of purchase * * * in the absence of express 
authority and adequate appropriations therefor.” Pan American 
Co. v. United States, 273 U.S. 456 at 501, 502. Cf. United States 
v. Tichenor, 12 Fed. 415 (D. Ore.). And as said in Texas & 

3Act of Sept. 7, 1916, C. 451, Sec. 11; 39 Stat. 728, c. 451. 

<Thus the authority of the Postmaster General to establish post offices 
has been held to carry no implied authority to lease property in which the 
Postmaster may carry on his activities. Chase v. United States, 155 U.S. 489. 

'•Derived from Act, March 2, 1861, C. 84, Sec. 10, Rev. Stat. § 3732. 
The Section was amended, 34 Stat. 255. 
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Pacific Ry. Co. v. Pottorff, 291 U.S. 245, 253 (per Brandeis, J.), 
speaking of national banks: 

"The measure of their powers is the statutory grant; and 
powers not conferred by Congress are denied." 

The Attorney General has repeatedly advised that no authority 
exists for making a contract, unless it is expressly granted or an 
appropriation has been made to fulfill it, or unless authority is 
necessarily inferred from a duty imposed or an authority given 
(4 Opinions Attorney General 600, and 9 Opinions Attorney 
General 18), that it is not sufficient that the agent of the 

United States regards a particular contract as desirable (15 

Opinions Attorney General 235; 19 Opinions Attorney General 
650; 31 Opinions Attorney General 597), that the intention of 
Congress that the power be exercised should be so clearly ex- 

pressed as to amount to an express authority, and that other¬ 

wise die exercise of the power by an executive department is 
illegal (11 Opinions Attorney General 201).. 

II. 

It is Conceded That There Was No Express Grant to the Com¬ 
mission of the Necessary Power. Unless It Can Be Tortured 
Out of Section 207 of the Merchant Marine Act of 1936, It Did 
Not Exist. Section 207 Conferred No Such Power. 

No statute confers authority on the Commission to acquire, 
hold or dispose of shares in a private corporation other than as 
collateral for an indebtedness. 

When this case was before the Supreme Court, defendants 
conceded (Brief, p. 33) that "authority to acquire absolute tide 
to the stock is not conferred on the Commission in specific 
language." 

The Commission’s General Counsel confessed to the Commis¬ 
sion (Second Blue Book, p. 108) that "a careful study of the 
Merchant Marine Act, 1936, as amended does not reveal that the 
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Congress contemplated the type of Government operation in¬ 
volved in the proposed transaction.” 0 

The Comptroller General of the United States in his Annual 
Report to Congress for the fiscal year ending June 30, 1940 
stated that the Commission’s alleged acquisition of the stock was 
“under doubtful authority, to say the least.!' (J. A. 1327, 1329). 

Consequently, defendants have sought to educe legal authority 
by tenuous logic from flimsy premises. Finding the reasoning of 
previous counsel unsatisfactory, successive counsel have concocted 
different theories. General Counsel sought in 1938 to justify the 
Commission’s power on one theory. When this case was last 
before this Court, defendants’ then counsel sought to do so on 
another. At the trial, new counsel tried to justify it by a wholly 
different process never thought of before. If the intention of 
Congress had been so clearly expressed as to amount to an 
express authority, a simple and unchanging theory would be 
expected. 

The power, if it exists at all, must come from Section 207 
of the Merchant Marine Act of 1936. 7 Defendants rest on that 
section and have conceded that (J.A. 2067), "If Section 207 
does not give the Commission that authority then the defendants’ 
case falls.” 

A. THE TERMS OF SECTION 207 NEGATIVE THE EXISTENCE OF THE POWER. 

The question, then, is simply one of construing Section 207, 
the language of which is clear and simple. To use the words of 
Mr. Justice Holmes in his famous opinion in Northern Securities 
Company v. United States, 193 U.S. 197, 401, the problem is 
merely "to read English intelligently.” 8 

6 While despite this observation General Counsel advised the Commis¬ 
sion that it could proceed with the transaction, he did so on reasoning that 
only supports the transaction as a pledge and conditioned his conclusion 
upon the making of findings by the Commission which it never made (see 
discussion, p. 103, infra). 

7 49 Stat. 1988, as amended, 52 Stat. 954; U.S.C., Title 46, § 1117. 

8 The whole passage reads: 

"Great cases like hard cases make bad law. For great cases are called 
great, not by reason of their real importance in shaping the law of the 
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Section 207 clearly refutes the defendants’ claim. We refer to 
its text as quoted at p. 64, supra. 

The very face of this section demonstrates that it gave to the 
Commission only power to make contracts and disburse funds 
(1) to carry out the activities authorized by the Merchant 
Marine Act, and (2) to protect, preserve or improve the col¬ 
lateral held by the Commission to secure indebtedness. It con¬ 
ferred no power to take title to personal property or to retain it 
after the indebtedness for which it is collateral has been paid or 
to take title to it independently of the indebtedness. 

Defendants have not been consistent about whether they rely 
upon the 1938 amendment to Section 207 or on the section as it 
theretofore read. When this case was last before this Court, they 
relied on the amendment. But that contention was palpably 
untenable; the very language of the amendment refuted the 
claim, for it conferred only the power to make disbursements 
and contracts "to protect, preserve or improve the collateral held 
by the Commission to secure indebtedness.” And so at the trial 
defendants took the more audacious position that power was 
derived from Section 207 as it read before amendment. 

The trial court took both positions. We now answer both. 


future, but because of some accident of immediate overwhelming interest 
which appeals to the feelings and distorts the judgment. These immediate 
interests exercise a kind of hydraulic pressure which makes what previously 
■was clear seem doubtful, and before which even well settled principles of 
law will bend. I Vbat we have to do in this case is to find the meaning of 
some not very difficult words. We must try, I have tried, to do it with the 
same freedom of natural and spontaneous interpretation that one would be 
sure of if die same question arose upon an indictment for a similar act 
which excited no public attention, and was of importance only to a prisoner 
before the court. Furthermore, while at times judges need for their work 
the training of economists or statesmen, and must act in view of their fore¬ 
sight of consequences, yet when their task is to interpret and apply the 
words of a statute, their function is academic to begin with—to read English 
intelligently —and a consideration of consequences comes into play, if at 
all, only when the meaning of the words used is open to reasonable doubt.” 
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B. THE 1938 AMENDMENT TO SECTION 207 NOT ONLY DID NOT CONFER 
THE NECESSARY POWER BUT CLEARLY REFUTES ITS EXISTENCE. 

1. It Did Not Confer the Power. 

In its Memorandum Opinion the trial court said (J-A. 264, 
265) that the power to "protect, preserve or improve” the col¬ 
lateral, consisting of the mortgaged ships, gave the power to 
take outright title to the stock. Reason, we submit, will not 
sustain the assertion. The stock would carry control of the 
management, and control by the Commission might secure the 
debt, but security remains security, it remains attached to the 
debt, and when the debt is paid its function has been served. 
The only difference between acquisition of the stock independent 
of the debt and acquisition of the stock as collateral is that in 
the former case the Commission could retain the stock after the 
debt was paid, sell it, and thus acquire a windfall despite pay¬ 
ment of the debt. But this difference is one having no relation to 
any legitimate objective of the Commission and no relation 
whatever to protecting, preserving or improving collateral. It 
follows that the power to protect, preserve or improve the col¬ 
lateral did confer power to take the stock in pledge, but not to 
take outright ownership. The latter cannot be inferred from the 
former, at all, much less "necessarily” so. 

In a footnote in its Memorandum Opinion (J.A. 268) the 
trial court argued that the power to "protect, preserve or im¬ 
prove collateral” implies the power to foreclose on the collateral 
and in any such foreclosure sale to bid it in if there are no other 
bidders willing to bid a sufficient amount to pay the debt. We 
quite agree that a power to preserve and protect collateral implies 
a power to foreclose in the event of default—this is but exercise 
of the powers conferred by the mortgage contract—and to bid at 
the foreclosure sale in order to protect and preserve the collateral. 

But here there was no default. Here, too, the security prior to 
the transaction of August 1938 was ships alone, not stock. 
And there was no attempt to sell the security (the ships) on 
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foreclosure. Yet the trial court argued that if the secured creditor 
may bid in die security at a foreclosure sale, it "does not make 
sense” to say that die creditor could not acquire title to any 
property at any previous time or in any other way (J.A. 268 fn.). 

We submit, on the contrary, that it does not make sense to 
say that the power to buy in mortgaged property at a foreclosure 
in event of default implies power just to buy any property at 
any time and whether it has been mortgaged or not. A fore¬ 
closure sale is public, others may bid, the foreclosure and sale 
must be conducted according to statutory provisions,® and the 
mortgagor is protected by various principles of equity and by 
rules against stifling of bidding. If other bidders offer enough to 
discharge die debt, a mortgagee could not draw power to buy out 
of power to protect its collateral, for a purchase would then be 
alien to protection. Moreover, proceeds of a foreclosure sale are 
used to discharge the debt which the foreclosed security protects. 
Here the $7,500,000 debt secured by the ships was not reduced 
one penny. That is the difference between black and white, 
between justice and injustice. 

The power to bid at foreclosure is necessarily inferred from 
the power to take the mortgage. Power to buy in any other 
way is not. 

In reasoning that a power to bid at a foreclosure to protect 
the debt implies a power to acquire outright title generally, the 
trial court flies in the face of a settled body of law. It has long 
been the law that officers of the United States upon whom has 
devolved the duty and power to collect a debt owing to the gov¬ 
ernment have authority without express legislative grant to take 
property or a bond or other instrument by way of security for 
payment of the debt. Neilson v. Lagow, 12 How. (U.S.) 98; 
United States v. Linn, 15 Pet. (U.S.) 290; Dugan’s Executors v. 

« 

foreclosure and sale of the ships would be controlled by Section 250 
of the Ship Mortgage Act; Act of June 5, 1920, C. 250, Sec. 30, subsec. 
k; 41 Stat. 1003; U.S.C, Title 46, Sec. 951. It would have to occur under 
supervision of a court in a suit in rem. 
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United States, 3 Wheat. (U.S.) 172; United States v. Tingey, 
5 Pet. (U.S.) 115; United States v. Bradley, 10 Pet. (U.S.) 343. 
If, then, the power to bid in on foreclosure of security gives 
power to acquire title to property generally, it would follow that 
any government agency administering any debts owed to the 
government could acquire title to any property generally! This 
can not be. And it has always been held (see p. 71; supra) that a 
government agency has no power to acquire title to property 
absent an express statute authorizing it. The distinction is obvi¬ 
ous. As the Supreme Court has made clear, e.g., in Neilson v. 
Lagow, supra, the authority implied from the power to collect 
a debt is strictly limited to taking security for the debt, and it 
has said (p. 108): . 

• "The object of any form of conveyance by way of security 
is not to acquire the dominion and ownership of land, nor 
even to invest funds therein, but simply to obtain payment 
of the debt secured. This is the principal thing to which all 
others are incidental.” 

The basis of Neilson v. Lagow, supra, and the other cases 
cited above is that denial of the power to take security for a 
debt owing to the United States would deprive the government 
of a usual and sometimes necessary means of obtaining payment. 
In the instant case it is plaintiffs who assert that the stock was 
transferred only as security for a debt which has since been paid. 
It is defendants who assert that the object and effect of the 
transfer was to pass absolute ownership irrespective of payment 
of the debt. 

We submit, therefore, that the 1938 amendment to Section 
207 simply does not support the claimed authority. 

* . ' i # i ,, , 1 4 , ’ , „ , 

2. The Legislative History of the Amendment to Section 207 Shows Its Scope 

• 4 

and Purpose with Unasnai Clarity. 

The Hearings before the Committee on Commerce and the 
Committee on Education and Labor, United States Senate, 75 th 
Congress, Third Session, on S. 3078, "a bill to amend the 
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Merchant Marine Act of 1936 and for other purposes,” Febru¬ 
ary 16 and 17, 1938, at pages 1157 and 1158, show the scope 
and purpose of the amendment to Section 207 beyond any ques¬ 
tion. 10 Mr. Kennedy, Chairman of the Commission, and Mr. 
Truitt, then its General Counsel, testified. We quote the whole 
of what was said on the subject: 

"Mr. Kennedy. * * * 

"There are one or two matters that are strictly legal, 
that Mr. Truitt might answer while we are waiting for the 
others. I understood that you would like to have some dis¬ 
cussion upon section 207. 

"The Chairman. That is on the first page of the com¬ 
mittee print of December 2, 1937. It is section 207. 

"Mr. Kennedy. I would just like to say that we had in 
mind two particular situations when we introduced that. 
One was the Dollar Line and one was the Munson Line, 
the Munson Line now being in the hands of a receiver 
and now owing us approximately $3,500,000. * * * u 

"The same thing is true of the Dollar Line. Dollar 
originally owed us $15,000,000. We got a million of it 
back out of mail pay. Then the President Hoover went on 
the rocks, and we got about $6,000,000 back. They now 
owe us about $7,000,000. 

"Very few of their ships can comply with the laws which 
you passed last year, which said that there had to be certain 
work done on the ships. If we found out in the course of 
the next 3 or 4 months that the Dollar Line was not going 
to be able to function, we would not want to have their 

10 One of the Judges of this Court, the Honorable Bennett C Clark, was 
at the time a senator, a member of the. Committee, and was present at 
the hearings. 

11 The passage deleted above relates to Munson and reads thus: 

"They have been running those ships, hoping to work out some 
kind of deal with us. It is very difficult, but we may eventually 
work it out. We have not done so yet, but if they decide to stop 
running those ships and they tie them up, while we would be fore¬ 
closing or trying to get control, the ships would be tied up, and there 
would be nothing we could do about it. The ships would then 
deteriorate very rapidly. 

"We want to protect our $3,500,000 investment and also protect 
the line running to the east coast of South America.” 
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ships stop running. So, while we were foreclosing the 
property, and had that as collateral, we would like then to 
be able to go onto those ships and comply with the require¬ 
ments of the Department under the law and maintain them 
and run them. That was the only real purpose in having 
that in here. " 

"Mr. Truitt. We think that under the present statute 
we have the right to do those things, but we are sure that if 
we did them we would be seriously questioned by the 
Comptroller General. To remove that possibility and to 
give us a clear right to protect the property on which we 
have a mortgage, so that we can run it during the period 
of foreclosure, we think this language ought to be put in 
to enable us to make such disbursements to protect our¬ 
selves or to improve the collateral held by the Commission. 

"We have, I should say, close to $100,000,000 in pre¬ 
ferred ship mortgages. That is the reason for that provi¬ 
sion. The R.F.C. exercises that provision in its banking 
functions, and it seems to us to be a reasonable request to 
make so that the Commission will be in a position to pro¬ 
tect its collateral whenever the situation might become 
necessary. 

"The Chairman. Is this explanation satisfactory to the 
committee, and is the' committee ready to approve it? 

"Senator Vandenberg. So far as I am concerned, it is 
perfectly satisfactory to me. 

"The Chairman. Without objection, we will approve 
this.” ■ ~ ... > 

This was the whole of the discussion, and upon that basis 
the Committee approved the amendment without ado. The 
simple purpose was to enable the Commission to spend money 
to repair the mortgaged ships and make the betterments neces¬ 
sary to keep them running, during foreclosure. 

The purpose of the amendment to Section 207 is similarly 
stated in the Report of the House Committee on Merchant 
Marine and Fisheries on the bill as follows (p. 17) r 12 

- • J , * V % f 1*5 1 J|/* ^ J 

I2 House Report No. 2168, 75th Congress, 3d Session, on H.R. 10315, 
the counterpart of S. 3078. 
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"Section 3. This amends Section 207 of the Merchant 
Marine Act, 1936. * * * The specific reference to the 
power of protecting and preserving the collateral mort¬ 
gages, and so forth, held by the Commission is intended to 
make certain that the Commission possesses the power to 
advance or expend funds for the preservation of its col¬ 
lateral where found necessary or advisable. Such power has 
often been exercised by other Government lending agencies, 
such as the Reconstruction Finance Corporation. Without 
such authority, the Commission may find it impossible to 
protect its mortgage or other interest in vessels, and title to 
which is in a transitory state, or where vessels are operated 
by the companies which are financially embarrassed when • 
such vessels, because of accident or otherwise, need to be 
repaired or salvaged before further operation.” 

3. Tto 1938 Amendment* to the Merchant Marino Act of 1936 Utterly Refute 
the Claimed Authority; "Exprenlo Uni ns Ext Exclnsio Alterius." 

Because the 1938 amendment to Section 207 patently did not 
confer the necessary power, defendants claimed that the power 
already existed under Section 207 before amendment. 

But if the claimed power existed before amendment, the 
amendment was a futile thing—unnecessary and frivolous. The 
greater includes the lesser, and if there already was power to 
acquire the title outright, there certainly was power to take col¬ 
lateral, and the amendment was unnecessary. 

On the same day that Section 207 was amended, June 23, 
1938, Congress enacted Section 215 of the Act 13 which authorized 
the Commission in certain circumstances to acquire ships by 
purchase or otherwise. It also then, amended Section 202 14 to 
provide: 

"The Commission may, upon such terms and conditions as 
it may prescribe in accordance with sound business practice, 
make such extensions and accept such renewals of the notes 
and other evidences of indebtedness hereby transferred, 


13 52 Stat. 954, adding U.S.C., Title 46, § 1125. 
14 52 Stat. 953, amending U.S.C., Title 46, § 1112. 
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and of the mortgages and other contracts securing the 
same, as it may deem necessary to carry out the objects of 
this chapter.” 

Section 215 and the amendments to 207 and 202 are to be 
read together. Each had for its purpose the enlargement of the 
Commission’s authority in respect to the performance of specific 
duties and the exercise of specific powers. 

In short, prior to June 23, 1938, the Commission was without 
authority to acquire ships. A fortiori, it had no power to acquire 
ships indirectly by acquiring the stock of a steamship line. Prior 
to June 23rd, its power to acquire stock in a corporation even as 
collateral was questioned. What the Commission obtained, on 
June 23, 1938, was: (a) the authority to acquire ships but not 
corporate stock, (b) the authority to extend indebtedness, and 
(c) the authority already thought to exist and said to have been 
exercised by other governmental agencies, i.e., the power to 
protect and preserve collateral for indebtedness. 

In 18 Decisions of the Comptroller General 262, the Comp¬ 
troller General held that Section 207, as amended, gave no au¬ 
thority to purchase ships. He said (pp. 279, 280): 

"While the act of June 23, 1938, 52 Stat. 953, 954, did 
amend section 207 of the Merchant Marine Act of 1936 
to permit the Commission to make such disbursements as 
may in its discretion be necessary to carry on the activities 
authorized by this act or to protect, preserve, or improve 
the collateral held by the Commission to secure indebted¬ 
ness in the same manner that a private corporation may 
contract within the scope of the authority conferred by 
its charter,’ that authority evidently was not deemed by 
the Congress as sufficiently broad to vest in the Commis¬ 
sion a general power to purchase vessels, even for its own 
account. 

"Had such been the purpose of the amendment it would 
have been unnecessary and frivolous for the Congress to 
add just below the entirely new section 215 in the act of 
June 23, 1938, 52 Stat. 953, 954, as follows:” 
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If the amendment to Section 207 did not enlarge the Com¬ 
mission’s power to the extent of permitting it to acquire ships, 
it is impossible to hold that without the amendment the Com¬ 
mission’s authority under Section 207 was even broader and 
was ample to permit it to acquire a steamship line. 

The express conferring of power in Section 215 to buy ships 
emphasizes the absence of power to buy stock in a corporation 
owning ships. Expressio unius est exclusio alterius. 

Troubled by the inexorable force of the foregoing reasoning, 
namely, that Congress would never have had to enact the 1938 
amendments in order to give certain limited powers if a greater 
and all-inclusive power already existed, the trial court sought 
to minimize that reasoning in two ways. 

First, it argued in its opinion (J-A. 267, 268, fn.) that the 
"draftsman” of the 1938 amendments did not know that the 
powers already conferred by the Merchant Marine Act were 
even broader than the amendments proposed to confer and was 
motivated to amend the Act because he did not have a full 
appreciation of the scope of powers already conferred. 

This is simply a statement that the Senate Committee on 
Commerce, indeed all Congress, was ignorant of its own laws. 
The Supreme Court has rejected arguments of statutory con¬ 
struction predicated on Congressional ignorance. In Ex Parte 
Collett, 337 U.S. 55 (May 31, 1949) the Court said (p. 72): 

"What we hold is that the plain meaning of the statutory 
words and the consistent course of the legislative history 
are opposed to petitioner’s contention that we must dis¬ 
regard Section 1404(a) because Congress knew not what 
it did. If petitioner’s showing could sustain a decision that 
this section was not really enacted after all, little law would 
remain.” 

The trial court argued (J.A. 267, fn.) that "expressio unius 
est exclusio alterius can hardly be argued if the draftsman not 
knowing whether the intent to give such powers had been ex- 
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pressed gave that power in particular/' But the heart and core 
of the maxim, expressto unius, as a rule of construction, is that 
draftsmen are presumed to know what they are doing, cer¬ 
tainly more so than someone sitting in judgment years later. 
In no other way can a legislative body protect itself from later 
retroactive distortion of its intent by judicial legislation. 

Second, the trial court quotes (J.A. 267, fn.) the report of 
the House Committee on Merchant Marine and Fisheries to the 
effect that the purpose of the 1938 amendment in giving the 
Commission power to "protect, preserve or improve collateral” 
was "to make clear a power which it is thought already exists 
in the Commission but about which some doubt has been ex¬ 
pressed.” And the trial court quotes (J.A. 268, fn.) similar 
language from the report of the Senate Committee on Com¬ 
merce that 

• • • • ' . ■' 

"It is believed that such authority already exists in the Com¬ 
mission, but the amendment is recommended in order to 
remove any doubt that the Commission possesses the power 
to advance or expend funds for such purpose where found 
necessary” [i.e., for the purpose of protecting, preserving 
or improving collateral]. 

Now, what this demonstrates is that Congress merely desired 
to clarify, not a broad power, but a particular, specific and 
limited power already thought to exist, viz., the power to pre¬ 
serve, protect and improve collateral held to secure a debt. We 
have quoted (at pp. 78, 79, supra) from the proceedings before 
the Senate Committee. It was on the authority of such cases as 

■ P * m . f • < * S < » \. *• (I m J li A# \ 

Neilson v. Lagow, supra, that the Committee reports stated that 
the power to preserve and protect collateral is a power "often 
exercised by other government lending agencies.” But nobody 
had ever suggested that the power to acquire title to shares out¬ 
right existed and merely needed clarification. Not until the opin¬ 
ion of the court below was that suggestion ever advanced. 
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C. WHEN CONGRESS DESIRED TO CONFER ON THE MARITIME COMMIS- 
SION THE POWER TO ACQUIRE ABSOLUTE TITLE TO PROPERTY IT 
SPECIFICALLY SAID SO. 

When Congress wished to confer on the Commission power 
to acquire title to property, it specifically so provided, with de¬ 
tailed limitations and prescriptions. This was its procedure, not 
only in the Merchant Marine Act of 1936 but in subsequent 
amendments and in other legislation. 

For example, by section 507 of the Act 13 Congress specifically 
conferred on the Commission the power to purchase from ship 
operators obsolete and inadequate vessels, at a fair and reason¬ 
able valuation which was to be credited on the sale price of new 
vessels to be constructed under a construction subsidy and sold 
to the ship operator. 

We have already referred to Section 215, 16 added in 1938. 
And in the same year Congress added to the Act the "federal 
ship mortgage insurance” title, 17 by which it authorized the Com¬ 
mission to provide ship mortgage insurance to private mort¬ 
gagees. If private mortgagees acquired the mortgaged property 
by foreclosure or otherwise, section 1105(a) 18 authorized the 
Commission to buy it from the mortgagees, together with their 
claims against the mortgagor by foreclosure or otherwise, pay¬ 
ment to be made in debentures. 

Section 902 of the Act 10 authorized the Commission to requisi¬ 
tion vessels "during any national emergency” declared by the 
President, and in 1939 this was amended to authorize the Com¬ 
mission to purchase vessels "whenever the President shall pro¬ 
claim that the security of the national defense makes it advis¬ 
able,” but the manner of the exercise of the power was care¬ 
fully prescribed. 20 

13 49 Stat. 2000, as amended 52 Stat. 959; U.S.C., Title 46, § 1157. 

16 52 Stat 954; U.S.C., Title 46, § 1125. 

1 Title XI; 52 Stat. 969; U.S.C., Title 46, § 1271 et seq. 

18 52 Stat. 971; U.S.C., Title 46, § 1275(a). 

19 49 Stat. 2015; U.S.C., Title 46, § 1242. 

2053 Stat. 1255. 
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In 194l 21 the Commission was relieved of the necessity of 
advertising or having competitive bids in cases where it was 
otherwise authorized to acquire ships, "whenever deemed by 
the President * * * to be in the best interests of the national 
commerce and defense during the national emergency,” and 
other authority was granted but delimited and bounded. 

In the same year, 22 Congress authorized the Commission to 
purchase vessels free of requirements of previous advertising, 
whenever empowered to charter them during the national emer¬ 
gency where essential to the national defense. 

So late as 1946, in empowering the Commission to sell war- 
built vessels, Congress authorized the Commission to acquire 
certain kinds of ships in exchange for an allowance of a credit 
on the purchase from it of war-built vessels. 23 

D. THE COMMISSION HAD NO POWER TO COMPROMISE DEBTS DUE THE 
UNITED STATES OR TO ACCEPT IN PAYMENT ANYTHING BUT MONEY. 
IT HAD NO POWER TO ACQUIRE STOCK UNDER ANY THEORY THAT IT 
HAD ALL THE POWERS OF A PRIVATE CORPORATION. IT WAS AN 
ADMINISTRATIVE AGENCY WITH LIMITED AND SPECIFIED POWERS. 

In holding that Section. 207 was sufficient, before its amend¬ 
ment in 1938, to confer on the Commission power to acquire 
absolute title to the stock, the trial court proceeded upon an 
argument first conceived by defendants after this case was re¬ 
manded to it by the Supreme Court. 

The court below based its conclusion on a premise that the 
Commission had the power to compromise and settle debts due 
the United States by accepting stock in satisfaction. The claims 
supposedly compromised were those against Dollar of Cali¬ 
fornia and R. Stanley Dollar, not against Dollar of Delaware, 
for the latter remained unimpaired and uncompromised. And 

21 5 5 Stat. 148; Act of May 2, 1941, not amendatory of the Merchant 
Marine Act. 

22 55 Stat. 242; Act of June 6, 1941, Sec. 4. 

^Section 8, Merchant Ship Sales Act of 1946, 60 Stat. 41. 


86 

this theory of a compromise hardly affords an explanation of 
the transaction as to the transferors Lorber, Admiral Oriental 
Line, Mortimer Fleishhacker, and the Estate of J. Harold Dol¬ 
lar, who were never indebted to the United States in any respect 
for any amount (see discussion at pages 138 et seq.). 

This power to compromise the trial court derived in turn from 
a premise that Section 207 conferred on the Commission all the 
powers of private corporations (J.A. 263-266, see contention as 
stated by defendants, J.A. 1308). 

We shall show that this reasoning is fallacious in all its parts; 
its premises are unsound, and, even were they true, they would 
not support the ultimate conclusion. 

1. Preliminarily: 

(a) The ultimate issue remains the same, because the passing 
of absolute title to stock, though in compromise of claims, would 
still be a sale of the stock, for any transfer of absolute title, 
whatever the consideration, is in legal nature a sale and pur¬ 
chase. Therefore the argument already made showing the ab¬ 
sence of the power to buy stock applies here. 

(b) This theory ignores the fact that an acquisition of stock 
in consideration of the discharge of the obligation of the two 
co-obligors without discharging the debt itself is still only a 
substitution of collateral (see pp. 132-138, 161, 162, infra). 

2. No Stof nf Confers Power on the Maritime Commission to Settle Claims of 
the United States, Except in Certain Specific Instances Not Here Applicable, 
and the Grant of the Power in Those Instances Negatives Its Existence 
in All Other Respects. 

The Maritime Commission no more had power to use claims 
of the United States to buy a steamship line than in the Teapot 
Dome cases the Secretary of the Navy could exchange oil in 
naval reserves for storage facilities. Pan American Co. v. United 
States, 273 U.S. 456, 501, 502; Mammoth Oil Co. v. United 
States, 275 U.S. 13, 35. There the Secretary of the Navy relied 
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on a statute empowering him to "use, store, exchange, or sell 
the oil," but the Maritime Commission cannot even find any 
statute similar to that, itself insufficient 

*•' f ' * , * f . ■ *\ 
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(a) The Power to Compromise Claim* of the United State* Rests in the 
Secretary of the Treasury or , in Certain Circumstances 9 in the Attorney 
General. * 

Unless it is otherwise expressly provided, debts to the United 
States must be paid in money (Title 31 U.S.C., Section 198 24 ) 
and they must be paid in full. While the United States, as 
such, has the power to compromise its claims and to accept 
something other than money in satisfaction of them (Cf. United 
States v. Hudson, Fed. Cas. No. 15413, and United States v. 
Lane, Fed. Cas. No. 15559), Congress has not conferred that 
power on. the Commission. Powers of the United States can only 
be exercised "through the instrumentality of the proper depart¬ 
ment to which those powers are confided." United States v. 
Tin gey, 5 Pet. (U.S.) 114 at 127. In United States v. Lane, 
wherein Tinge/s case is quoted, it was said of the power to 
compromise claims that "The Solicitor of the Treasury is charged 
with this duty” (2d headnote). 

And as said in Royal Indemnity Co. v. United States, 313 U.S. 
289,294: ~ T 

"Power to release or otherwise dispose of the rights and 
property of the United States is lodged in die Congress by 
die Constitution. * * * Subordinate officers of the United 
States are without that power, save only as it has been con¬ 
ferred upon them by act of Congress or to be implied from 
other powers so granted.” 


24 Rev. Stat. § 3473 as amended; 19 Stat 249; U.S.C., Tide 31, § 198: 
"All taxes and all other debts and demands than duties on imports accru¬ 
ing or becoming due to the United States, shall be paid in gold and silver 
coin. Treasury notes, United States notes, or notes of national banks.” 

To avoid possible confusion it may be noted that in U.S.C. Annotated 
this section is misquoted, but it is corrected in the pocket supplement. 
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Congress has conferred this power of compromise on, and con¬ 
fined it to, the Secretary of the Treasury. Title 31 U.S.C., Sec. 
194 s5 provides: ■ 

"Upon a report by a district attorney, or any special at¬ 
torney or agent having charge of any claim in favor of the 
United States, showing in detail the condition of such 
claim, and the terms upon which the same may be com¬ 
promised, and recommending that it be compromised upon 
the terms so offered, and upon the recommendation of the 
General Counsel for the Department of the Treasury, the 
Secretary of the Treasury is authorized to compromise such 
claim accordingly. But the provisions of this' section shall 
not apply to any claim arising under the postal laws." 2 ® 

The power may also be exercised by the Attorney General if 
the controversy has been referred to him for handling. 27 But 
no other agency has any power to compromise a debt to the 
United States or to accept anything other than as provided by 
the contract itself or payment in full (21 Op. Atty. Gen. 494), 
except in specific instances covered by specific and express stat¬ 
utes. 

Under a similar statute prescribing how and by whom claims 
arising under the internal revenue laws may be compromised 
(Title 26, U.S.C., Sec. 3761(a)), 28 it is held that the method 
provided is "exclusive” and, unless followed, the compromise is 
not binding. Botany Worsted Mills v. United States, 278 U.S. 
282. There the Supreme Court said (289): "When a statute 

“Rev. Stat. § 3469, as amended 48 Stat. 758. 

“This has been on the books since 1863 (act of March 3, 1863, Ch. 
76, Sec. 10, 12 Stat. 740). As originally enacted, the words "Solicitor of 
the Treasury” appeared in place of "General Counsel for the Department 
of the Treasury,” and the section did not include the last sentence as to 
postal laws. 

^By virtue of Section 5 of Executive Order No. 6166 of June 10, 1933 
and the Attorney General’s capacity as the law officer of the government 
in litigation. 38 Opinions Attorney General 98. 

“53 Stat. 462. 
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limits a thing to be done in a particular mode, it includes the 
negative of any other mode.” To the same effect, George S. 
Colton etc. Co. v. White, 16 F. Supp. 726 (D. Mass.). Such 
claims can therefore not be compromised without the consent 
of the Secretary of the Treasury. Cf. Royal Indemnity Co. v. 
United States, supra, at 295. 

No statute singles out the Maritime Commission for special 
treatment by conferring on it a power to settle and compromise 
claims of the United States where no such general power is con¬ 
ferred on any other agency of the government other than the 
Treasury. 

(b) A Review of the Merchant Marine Act and Its Amendments from Time 
to Time Clearly Negatives the Power to Compromise Debts Due the 
* United States. In Every Instance Where Congress Has Intended to 
Confer on the Commission the Power to Adjust , Settle or Compromise 
Claims for or Against the Government , It Has Done So by an Express 
and Limited Grant. 

In the Merchant Marine Act of 1936 as originally enacted, 
Congress expressly granted the Commission power to adjust and 
settle claims in one and only one instance. Section 401 29 of the 
Act having cancelled all ocean mail contracts as of June 30, 
1937, Section 402(a) 30 authorized the holder of any mail con¬ 
tract so terminated to file an application with the Commission 
"to adjust and settle all rights of the parties under such con¬ 
tract.” Section 402(b) 31 authorized the Commission "to attempt 
to adjust all differences with such contractor, including any 
claims of the contractor against the United States and any claims 
of the United States against such contractor, arising out of its 
foreign ocean mail contract.” 

Section 402(d) 32 was added in 1938 to authorize the Commis¬ 
sion in case suit based upon the termination or breach of the 

2»49 Stat. 1993; U.S.C., Title 46, § 1141. 

3 <>49 Stat. 1993; U.S.C., Title 46, § 1142. 

3 mid. 

3252 Stat. 606; U.S.C., Title 46, § 1142(d). • . . 
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contract had been filed by the contractor in the Court of Claims 
prior to July 1 , 1937, to settle "any claims of the contractor 
against the United States and any claims of the United States 
against such contractor, arising out of said contract.” 

Yet even these powers to compromise specific claims were 
limited and hedged. If a settlement agreement were reached 
under Section 402(d), it was reviewable by the Attorney General, 
who had the power to carry the matter into the Court of Claims 
(under Sec. 402(b)) or to veto it in 60 days (under Sec. 
402(d)). And if a settlement under Section 402(d) provided 
for payment of money, it had to be applied against any debt 
ow'ing to the United States by the contractor. Even then, the 
release of the contractor was not to be given by the Commission, 
but "The Comptroller General of the United States shall execute 
a discharge of the amount of such debt satisfied.” 

When the Merchant Marine Act was extensively amended in 
1938, there was an express grant to the Commission of the 
power to settle, adjust and compromise one other specific kind of 
claim. In the new Federal Ship Mortgage Insurance Title then 
added whereby the Commission was authorized to insure private 
mortgages (see p. 84, supra), it was provided in Section 
1105(d) 33 that "the Commission shall also have power to 
pursue to final collection, by way of compromise or otherwise, 
all claims against mortgagors assigned by mortgagees to the 
Commission as provided in this section.” 

In 1940 Congress once more amended the Merchant Marine 
Act, and, inter alia, added a subtitle "Insurance” 34 to Title II of 
the Act, which authorized the Commission to provide insurance 
and reinsurance under stated conditions against loss due to war 
and marine risks. Section 226(a) 35 of the Act, as amended, pro- 

3352 Stat. 971; U.S.C., Tide 46, § 1275(d). 

**54 Stat. 689; U.S.C, Tide 46, Secs. 1128 et seq. 

35 5 4 Stat. 691, as amended, 56 Stat. 216 , 57 Stat. 51, 58 Stat. 216, 
repealed 61 Stat. 449; U.S.C., Tide 46, Sec. 1128(e). 
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vided that "The Commission in the administration of this 
subtitle is authorized to adjust and pay losses, compromise and 
settle claims whether in favor of or against the government, and 
to pay the amount of any judgment rendered in respect of any 
suit or settlement agreed upon in respect of any claim.” 

Clearly, both in 1938 and in 1940, Congress believed that the 
Commission had no general power to adjust, settle and compro¬ 
mise claims, and found it necessary expressly to grant that 
power in respect of claims arising out of new rights and duties 
then created. 

Moreover, Section 9 of the Suits in Admiralty Act 30 provides 
that the Maritime Commission (or the Secretary of any Depart¬ 
ment or the board of trustees of any government owned cor¬ 
porations having control of a merchant vessel) may "compro¬ 
mise, or settle any claim in which suit will lie” under that act. 

Once again, we submit, expressio unius est exclusio alterius. 
The express grants in 1936, 1938 and 1940 would have been 
unnecessary and frivolous if the Commission already possessed 
the power under some supposed broad grant. 


(c) Whenever Potcer to Compromise Claims Is Conferred on Agencies 
Other Than the Secretary of the Treasury , It Is Closely Restricted. 

A review of the statutes shows that whenever a power to com¬ 
promise claims of the United States is bestowed by Congress on 
any agency other than the Secretary of the Treasury, it is not left 
vagrant but is closely "cribbed, cabined and confined.” Reference 
may be made to power of the Secretary of Agriculture to com¬ 
promise indebtedness of farmers arising under a variety of farm 
loan acts, 37 of the Department of Justice (formerly the general 
accounting office upon consent of the Postmaster General) to 


3 C 4l Stat. 527, as amended 49 Stat. 2016; U.S.C., Title 46, Sec. 749. 
3758 Stat. 836; U.S.C., Title 12, Sec. 1150. 
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compromise claims of the post office, 38 of the Bonneville Dam 
Administrator 38 and of the Secretary of the Navy. 40 

A holding that the Maritime Commission, without express 
statutory grant, has an unlimited power to compromise, while 
other agencies, with specific grants, do not is an extraordinary 
piece of statutory construction. 

3. The Commission Does Not Have the General Powers of a Private Corpora¬ 
tion. 

This extraordinary result is deduced by the trial court from a 
premise that Section 207 conferred on the Commission all the 
powers of a private corporation. That premise is wholly un¬ 
tenable. For clarity we quote again the pertinent language of 
Section 207: 

"The Commission may enter into such contracts, upon 
behalf of the United States, and may make such disburse¬ 
ments as may, in its discretion, be necessary to carry on 

the activities authorized by this chapter, or to protect, 

preserve, or improve the collateral held by the Commission 
to secure indebtedness, in the same manner that a private 

corporation may contract within the scope of the authority 
conferred by its charter.” 

These words do not confer on the Commission the substantive 
powers of all private corporation. They merely specify the 
manner in which the powers that are conferred on the Com¬ 
mission by the other sections of the law may be exercised. Just 
as a private corporation can only act "within the scope of the 
authority conferred by its charter,” just so the Commission can 
act only within the limits of the authority granted by the other 

58 R.S. 295; Executive Order No. 6166, Sec. 5, June 10, 1933; U.S.C., 
Title 31, Sec. 115. 

39 59 Stat. 547, as amended 60 Stat. 701; U.S.C., Title 16 , Sec. 832a, 
832k. 

40 59 Stat. 596, as amended 60 Stat. 805, 814, 822; U.S.C., Title 34, 
Sec. 600a-600c. Also 58 Stat. 726, as amended 60 Stat. 803; U.S.C., 
Title 46, Secs. 797, 799. 
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sections of the Act. So long as it confined itself to those 
"activities” so authorized, it was given freedom in the manner 
of performing those "activities.” 

The trial court has relied heavily on certain remarks made in 
Standard Oil Company of California v. United States, 59 F. 
Supp. 100 (S.D. Cal.). 41 The slightest perusal of that case shows 
that it does not remotely support the views of the court below. 
That was a libel in admiralty for damages to cargo shipped on a 
vessel owned and operated by the United States through the 
War Shipping Administrator. The right to bring the suit was 
expressly provided by the Suits in Admiralty Act, 42 and thus 
did not depend upon Section 207 of the Merchant Marine Act. 
On the merits, one of the issues was whether the Administrator 
had the power, in executing a charter party, to create liabilities 
against the United States for all provable damages, including 
attorney’s fees. The power to execute the charter did not depend 
on extracting from Section 207 of the Merchant Marine Act 
the power to do whatever a private corporation can do. Section 
704 of the Act 43 provided in express terms that "all vessels 
transferred to or otherwise acquired by the Commission in any 
manner may be chartered or sold by the Commission pursuant to 
the further provisions of this Act.” 44 

The power to enter into a charter being expressly granted 
elsewhere in the statute, that power could be exercised in the 
manner of a private corporation under Section 207. The question 
was whether the Administrator could put into the charter a 
clause making the United States liable for attorney’s fees. Since 

4I That decision was afterwards affirmed by the Court of Appeals for 
the Ninth Circuit (156 F.2d 312), but that court made no reference to 
the alleged possession by the Commission of the powers of a private corpo¬ 
ration. 

42 4l Stat. 525-28; U.S.C., Title 46, §§ 741-52. 

«49 Stat. 2008, as amended 50 Stat. 57; U.S.C., Title 46, § 1194. 

^By executive order of February 7, 1942 (No. 9054, 50 U.S.C., App. 
Sec. 1295, Note), the functions of the Commission had been transferred 
to the Administrator. 
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such a clause is common in charters made in private business, it 
was permissible in a charter made by the Administrator. 

The case, far from supporting the position of the court below, 
does the reverse. It aptly illustrates the proper limits of the 
provision in Section 207 relative to private corporations. If an 
express power to do an act can elsewhere be found, that power 
may be exercised in the manner of a corporation. But the pro¬ 
vision as to corporations does not itself create a power not 
otherwise expressly conferred. If it did, the rest of the Merchant 
Marine Act would be futile and unnecessary, and many pages 
of enactment and many statutory amendments in the 13 years 
since 1936 would have been a useless waste of good paper. 

Curiously enough, the court below cites in support of its 
position certain observations made by this Court in its opinion 
rendered in the present case. After holding that under the doc¬ 
trine of United States v. Lee, 106 U.S. 196, this suit was not one 
against the United States but only against individual defendants, 
this Court added that, perhaps, the Commission was a suable 
entity, and in this connection referred to the Standard Oil case 
relative to the Commission’s possession of the powers of a cor¬ 
poration (154 F.2d 307, 311)- Since the Commission had not 
been sued as an entity, that observation was not the basis of the 
decision, nor the basis upon which the Supreme Court confirmed 
this Court’s decision. 45 

No one knows better what this Court meant by what it said 
than the Court itself. But we venture to say that no one would 
be more surprised than the author of the opinion at the use to 
which his observations have been put. One of the issues before 
this Court was whether the Commission had the authority to take 
outright title. If by what it said on the subject of the Commis- 

45 The observation was prefaced by the statement, "While it does not 
alter the basic problem under consideration, we observe another facet of 
the jurisdictional question which buttresses our conclusion to reject the 
defendant’s claim of immunity at this time.” 81 App. D.C. 28 at 32, 154 
F.2d 307 at 311. 
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sion’s possession of the powers of a corporation this Court meant 
to hold that the Commission had that authority, it would have 
said so. This it did not do. 

What this Court said on the subject related to the manner of 
exercising otherwise expressly conferred powers, e.g. (p. 312) 
“It has been construed to authorize departures from the usual 
rules governing the making of Government contracts.” 

Such was defendants’ own understanding. Both in their peti¬ 
tion to the Supreme Court for a writ of certiorari to review this 
Court’s decision and in their brief in the Supreme Court, defend¬ 
ants construed the reference in Section 207 to corporations as 
we do, i.e., that it pertains only to the "manner” in which the 
Commission may enter into contracts otherwise authorized. Thus 
the defendants (Supreme Court brief, p. 46) referred to this 
Court as finding a waiver of immunity from suit "from the 
authority vested in the Maritime Commission by Section 207 
of the Merchant Marine Act of 1936 as amended (supra, pp. 4, 
5) to perform certain functions ’in the same manner that a 
private corporation may contract.’ ” 

4. The Whole Structure of the Act Demonstrates That the Commission is an 
Administrative Agency of Limited and Specified Powers. 

The Merchant Marine Act of 1936 as a whole demonstrates 
that the Commission is an administrative agency with limited 
and specified powers. Congress specified the Commission’s 
powers in painstaking detail. Time and again, in the original 
Act in 1936, in amendments to it enacted in the 13 years there¬ 
after, and in other legislation not amendatory of the Act, Con¬ 
gress believed it necessary to express itself specifically and con¬ 
ferred upon the Commission a variety of precise and delimited 
powers, all of which would have been unneeded if the Commis¬ 
sion already had the broad and unlimited grant of authority 
which defendants claim under the pretense of possessing broad 
powers of a corporation. 
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Thus Congress conferred the power to construct vessels, to 
operate vessels, to grant construction differential subsidies and 
operating differential subsidies, to lend money, to take security, 
to subordinate mortgages, to construct and repair vessels for 
government agencies, and, inter alia, to make advances and 
contracts to protect, preserve or improve collateral. 

If, as the trial court held, the Commission released claims of 
the United States against R. Stanley Dollar and Dollar of Cali¬ 
fornia as the purchase price of stock, it not only purported to 
acquire property but also to dispose of rights of the United 
States. We have already shown that when Congress desired to 
confer on the Commission power to acquire outright title to 
property, it said so specifically, with detailed prescriptions of 
terms, manner of exercise and limitations. The same is true 
wherever Congress desired to confer power on the Commission 
to dispose of property or rights of the United States. 

Thus, the original Act empowered the Commission to scrap 
or sell vessels not worth preservation (Sec. 508), 46 and to charter 
vessels (Sec. 704 47 714 48 ). The Federal Ship Mortgage Insur¬ 
ance title (Title XI 48 ) was added in 1938, and (Sec. 1105(d) 50 ) 
empowered the Commission to sell properties acquired under that 
title. In 1939 the Commission was empowered to transfer to other 
agencies of the government upon terms approved by the Presi¬ 
dent vessels requisitioned under Section 902 of the Act. 51 In 
1938“ it was empowered to sell or lease specific real property on 
stipulated terms and conditions. In 1940, 53 it was empowered to 

“49 Stat. 2000; U.S.C., Title 46, § 1158. 

4 ?49 Stat. 2008; U.S.C., Title 46, § 1194. 

48 49 Stat. 2011; U.S.C., Title 46, § 1204. 

«52 Stat. 969-973; U.S.C., Title 46, §§ 1271-79. 

5052 Stat. 971; U.S.C., Title 46, § 1275 (d). 

5149 Stat. 2015, as amended, 53 Stat. 1254; U.S.C., Title 46, § 1242. 

5252 Stat. 833, C. 557; Act of June 21, 1938. 

53 54 Stat. 216, C. 201, Joint Resolution of May 14,1940. 
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sell, upon competitive bids and after advertisement, vessels trans¬ 
ferred to it by the Act in 1936 or thereafter acquired, until revo¬ 
cation of the proclamation of national emergency. In 1946, 54 it 
was empowered to sell small vessels for use in the Philippine 
fishing industry. In the same year 55 it was empowered to sell 
war-built vessels owned by the United States in specified circum¬ 
stances and on stated conditions. 

If any such power as the trial court here premised did in fact 
exist, the specific statutes just mentioned relating to disposition 
of government property would have been unnecessary. 

In addition to the large number of specific grants of power 
which we have already mentioned in this brief, and which 
would have been unnecessary had Congress intended to give 
the Commission general powers of a private corporation, an 
inspection of the statutes will disclose some 20 other specific 
powers in the original Merchant Marine Act of 1936, possibly 
20 other powers conferred by amendments of 1938, 1939, 1940, 
1942, 1943, 1944, and over 16 over powers in legislation enacted 
in 1940, 1941, and 1946, not cast in the form of amendments 
to the Act. 58 

5. Even if the Commission Did Have the General Powers of a Private Corpo¬ 
ration, Still It Had No Power to Acquire Absolute Title to the Stock Here 
for Several Reasons. 

I 

Thus the basic premise of the trial court is unsound. But even 
that premise would not sustain its conclusion. Even private cor¬ 
porations are limited by their charters. 

Congress has created corporations for public purposes, but they 
are still government agencies (Cherry Cotton Mills v. United 

^60 Stat. 128, C. 243, § 309(d) ; Act of April 30,1946. 

55 60 Stat. 41, C. 82, Secs. 4 and 6. 

56E.g., 54 Stat. 306, C. 327; 54 Stat. 1092, C. 838; 55 Stat. 5, C. 5; 
55 Stat. 242, C. 174; 60 Stat. 41, C. 82; 60 Stat. 884, C. 785; 60 Stat. 
961, C. 928; 6l Stat. 6, C. 6; 61 Stat. 10, C. 12; 6l Stat. 401, C. 290; 
62 Stat. 172, C. 191. 
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States, 327 U.S. 536, 539), restricted to the authority granted to 
them ( Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384), 
and the fact that they operate in corporate guise does not itself 
give them power to compromise claims. Thus it has been held 
that regional agricultural credit corporations could not compro¬ 
mise claims ( Regional Agricultural Credit Corporation of Min¬ 
neapolis v. Stewart, 289 N.W. 801, 69 N.D. 694), and under 
the present law the power to compromise claims of the Com¬ 
modity Credit Corporation and the Federal Crop Insurance Cor¬ 
poration lies in the Secretary of Agriculture ( U.S.C., Title 12, 
Secs. 1150-1150a 57 ). 

Had Congress actually created a private corporation to ad¬ 
minister the Merchant Marine Act of 1936, that corporation 
would be limited by the powers conferred on it. And if it were 
entrusted with the collection or supervision of debts due the 
United States, it could not compromise them unless express 
authority were granted to it. 

There are here three considerations demonstrating lack of 
power in the Commission to take title to plaintiff’s stock on the 
theory of compromising a debt, in addition to any yet stated: 

(a) The Debt to the United States Here Involved Was Not Created by the 
Commission’s Activities but Was Entrusted to It by Law Only for 
Supervision and Collection* 

The debt owed to the United States by Dollar of Delaware, 
Dollar of California and R. Stanley Dollar, and the mortgages 
securing the debt, arose before the Maritime Commission’s crea¬ 
tion, were not debts to the ’’Commission” but to the United 
States, were evidenced by notes payable to the “United States 
of America” (see p. 7, supra) and passed into the Commis¬ 
sion’s possession as agent of the United States under the provi¬ 
sions of Section 202 of the Act. 58 That Section provides that "all 
money, notes, bonds, mortgages, and securities of every kind. 


5758 Stat. 836. 

5849 Stat. 1986; U.S.C., Title 46, § 1112. 
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contracts and contract rights, lands, vessels, docks, wharves, 
piers, and property and interests of every kind, owned by the 
United States” and controlled by the Department of Commerce 
as the successor of the United States Shipping Board, were 
transferred to the Maritime Commission. 

The Commission was therefore a "conservator” or "receiver” 
of these debts. Section 206 59 of the Act provided that: 

"* * * the proceeds of all debts, accounts, choses in action, 
and the proceeds of all notes, mortgages, and other evi¬ 
dences of indebtedness, hereby transferred to the Commis¬ 
sion, and all of the proceeds of sales of ships and surplus 
property heretofore or hereafter made, including proceeds 
of notes or other evidences of debt taken therefor and the 
interest thereon * * * shall be deposited in the Treasury 
of the United States and there maintained as a revolving 
fund, herein designated as the construction fund, and shall 
be available for expenditure by the Commission in carry¬ 
ing out the provisions of this chapter. * * *” 

This statute is by its very language mandatory. Yet, as we 
have seen (pp. 57, 58, supra), the Maritime Commission failed 
to turn the stock over to the Treasury when it received that 
stock in October 1938. To avoid the conclusion, if the transaction 
was a sale rather than a substitution of collateral, that the Com¬ 
mission violated the law, defendants argued below that this sec¬ 
tion refers only to money received, though it uses the word 
proceeds. If, by proceeds, it meant only money, it follows that 
the Maritime Commission was expressly confined to accepting 
money in payment of debts coming to it from the Board. 

In other words, regardless of what power the Commission 
might have to accept something other than money in settlement 
of debts created by its own transactions, it had no such power 
with respect to debts coming to it as "liquidator” of the old 
Shipping Board. 


5949 Stat. 1987; U.S.C., Title 46, § 1116. 
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This is confirmed by still other provisions in the very section 
(Sec. 202) under which the debts passed to the Commission. 
That section further provides: 

‘'Notwithstanding any other provision of law, the Com¬ 
mission may, in accordance with good business methods 
and on such terms and conditions as it determines to ef- 
fectuate the policy of this chapter, operate or lease any 
lands, docks, wharves, piers, or real property under its con¬ 
trol, and all money received from such operation or lease 
shall be available for expenditure by the Commission as 
provided in this chapter.” 

If the Commission had the limitless power which the court be¬ 
low postulated, this provision neither was necessary nor added 
to the Commission’s powers. But Congress had no such under¬ 
standing of the law, and therefore it specifically granted to the 
Commission the express power to make certain specific types of 
disposition of certain specific types of property coming from the 
Shipping Board, to wit, operate or lease lands, docks, wharves, 
piers or real property. Similarly, Congress specifically empowered 
the Commission to sell or charter vessels transferred to it from 
the Shipping Board (Section 904). 60 And Section 508 61 specifi¬ 
cally provided that the Commission could scrap or sell vessels 
transferred to it under Section 202 above, under certain condi¬ 
tions and with certain qualifications. 

Again, under the maxim expressio unius est exclusio alterius, 
no power to make disposition of other types of property, such as 
notes or mortgages, existed, certainly no power to use such notes 
and mortgages to buy corporate stock. 


«>49 Stat. 2016; U.S.C., Title 46, § 1243. 
6149 Stat. 2000; U.S.C., Title 46, § 1158. 
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(b) Acquisition of Outright Title Cannot Be Justified on the Theory of a 
Compromise of a Debt, Because the Elements Prerequisite to a Com¬ 
promise of Government Claims Were Lacking ♦ 

Moreover, not even the Secretary of the Treasury could have 
validly discharged Mr. Dollar or Dollar of California of their 
liability in consideration for outright transfer of ownership of 
the stock. The power conferred by Title 31, U.S.C. Section 194 62 
(see p. 88, supra), is the power to "compromise.” The word 
"compromise” relates to the settlement of claims of doubtful 
recovery. 36 Op. Atty. Gen. 40 (1929). Therefore, it is held 
that the power to compromise, i.e., to accept something other 
than called for by the contract, can be exercised only if (a) the 
claim is of doubtful validity, or (b) if there is doubt of its col¬ 
lectibility in case a judgment is rendered. In 38 Op. Atty. Gen. 
94 (1934) this subject is clearly reviev/ed historically and ana¬ 
lytically. 

Neither of these essential conditions existed in the present 
case so as to permit compromise of the claims against R. Stanley 
Dollar and Dollar of California. The validity of the notes signed 
by those two and their liability thereunder were never ques¬ 
tioned. Nor was the element of doubtful collectibility present. 
Since the debt was secured by mortgages on 13 ships, the liabil¬ 
ity would actually only be for a deficiency judgment, if there 
should be one, after foreclosure of the ship mortgages and ap¬ 
plication of the proceeds on the debt. The mortgaged ships 
were worth vastly more than the debt, and (unless the mort¬ 
gagee acted inequitably) there could not have been a deficiency 
judgment (see pp. 42, 43, supra). 

The record will not disclose that at any time the question 
arose between the parties of settling and compromising the 
liability of Dollar of California and R. Stanley Dollar to the 
United States. The fact is simply otherwise. The question of 
collectibility of a deficiency judgment was never raised; it never 


62 Rev. Stat. § 3469. 
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entered into the negotiations or into the inducements leading up 
to the contract. 

(c) Defendants 9 Dilemma: Lack of Power to Release Claims of the United 
States for Nothing . 

In the second main question involved in this case—whether as 
a matter of construction the agreement of August 15, 1938 was 
a pledge or sale—we consider the adequacy of the consideration 
received by the transferors, for the Commission had no right to 
take valuable property of a citizen without paying for it a valu¬ 
able consideration (see pp. 138-145, infra). 

In answering that argument, defendants below asserted that 
the stock was worthless. This impales them on the horns of a 
dilemma. Certainly no branch of the government may release 
parties of liability to the United States, if it receives for that 
release consideration of no value at all, for such an act would 
amount to a gift of public funds. Cf. Royalty Indemnity Co. v. 
United States , 313 U.S. 289. 

E. ACQUISITION OF STOCK OWNERSHIP HAD NO RELATION TO ANY 
LEGITIMATE FUNCTION OR PURPOSE OF THE COMMISSION. 

The Commission had two, and only two, legitimate functions: 
(1) To see that indebtedness was adequately secured and was 
paid, and (2) to determine whether a subsidy should be 
granted. The factors upon which a decision to grant a subsidy 
is to be made are stated in Section 601(a) of the Act, 63 and 
have no connection with acquisition of ownership by the United 
States. In granting a subsidy the Commission had to find that 
the line was an essential service, that there was competency of 
management, and that the Company’s financial position was 
adequate. These findings it made (Second Blue Book, 122, 123). 
And the correctness of each finding depended not one whit on 
whether the United States owned the stock, or held it in pledge 


«49 Stat. 2001; U.S.C., Title46, § 1171 (a). 
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to secure the debt with voting control and the power of 
management. 

This statement is simple common sense. The management 
would be the same whether the Maritime Commission managed 
the company by virtue of ownership by the United States or by 
virtue of possession of voting control as security. In the latter 
event, after the debt was paid the creditor would lose that con¬ 
trol, but no legitimate reason can be suggested why it should 
then retain it. (Indeed, the Commission had repeatedly found 
that the old management was fully competent, cf. P. Ex.- 56, J.A. 
629, 631, P. Ex. 157, J.A. 1354-1357, and compare J.A. 548.) 

Similarly, the company’s financial position would be the 
same, no matter who had title to the stock. True, the Commis¬ 
sion could legitimately be concerned that the new moneys lent, 
as well as the old debt, should be paid, and therefore had a 
just concern in the adequacy of security, but it could not legiti¬ 
mately ask for ownership. 64 


^The point is further emphasized by noting that the Commission never 
made the finding which its General Counsel advised was necessary in order 
to enter into the transaction. He specified that it would be necessary for 
the Commission to find (Second Blue Book, p. 105) 

"that the acquisition of stock is a necessary incident to and part of 
the consideration for the carrying out of the proposed plan, or that 
such acquisition is necessary to protect, preserve or improve the Com¬ 
mission’s creditor postition, then the Commission may legally ac¬ 
quire this stock." 

and that (Second Blue Book, p. 108) 

"the contemplated transaction comes within the scope of the Com¬ 
mission’s authority, if it is the only feasible alternative to adequately 
safeguard, preserve and protect the continuation of a highly essential 
foreign trade service ana the Government’s investment therein.” 

As stipulated (J.A. 1344), the only finding made by the Commission 
is that set forth in its resolution of August 2, 1938 (PI. Ex. 137, J.A. 
1162), which reads (J.A. 1163) that the Commission has determined 

"that said Agreement offers the most fair and feasible means of 
continuing essential American-flag passenger and cargo service to 
the Orient, and that it is to the best interests of the United States 
and the American Merchant Marine to enter into said Agreement.’’ 

After this finding was made, General Counsel twice advised the Com¬ 
mission that the transaction was permissible if it made the finding stated 
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Common sense thus demonstrates that the Commission’s only 
legitimate objectives were fully attainable by acquisition of the 
stock as collateral. The only difference between such acquisition 
and acquisition of the stock independent of the debt is that in 
the latter the Commission would acquire a windfall, despite 
payment of the debt. 


The Power to Take Ownership Cannot Be Deduced 
from the Power to Grant Subsidies • 

Defendants’ counsel argued below that the power to acquire 
outright ownership was derived from the power to grant sub¬ 
sidies. In essence the argument was that, because the Commission 
had the power to grant subsidies to a steamship company which 
met the statutory conditions, therefore it had the power to do 
what was necessary to qualify the corporation for a subsidy. 
This is a non sequitur. Doubtless the Commission could insist 
that, in the absence of a reorganization satisfactory to it, it 
would give no subsidy. But that conferred no power on the 
Commission to do whatever it believed necessary to qualify the 
corporation. Under that kind of reasoning the Commission could 
with equal justification buy the stock of any American steamship 
line for cash, forsooth to change the management or otherwise 
"qualify” it for a subsidy. This, we submit, is sheer nonsense. 

F. AN OPINION OF THE ATTORNEY GENERAL SHOWS LACK OF POWER 
IN THE COMMISSION TO TAKE OUTRIGHT TITLE. 

In 1923 the Attorney General rendered an opinion (33 Opin¬ 
ions 570). We submit it, not merely as being persuasive by 
virtue of its reasoning, but as having a much greater significance 
under the rule that where the Attorney General has construed 

by him—once on September 21, 1938 (P. Ex. 155, J.A. 1335 at 1338) 
and again on September 27, 1938 (P. Ex. 156, J.A. 1345 at 1346), where 
he stated that ”he had given legal clearance to the course of action pro¬ 
posed in Commissioner Truitt’s report, provided the Commission made 
the findings declared in those memoranda [of July 20th and September 
21] to be necessary.” 
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a statute in a given way and the construction is followed by 
the executive officers charged with administration of the law. 
Congress will be held to have adopted that construction in the 
enactment of a subsequent but similar law. United States v. G. 
Falk & Brother, 204 U.S. 143, 150; Provost v. United States, 
269 U.S. 443, 458; and cf. H. Hackfeld and Co. v. United 
States, 197 U.S. 442, 452. 05 

This opinion construed the Merchant Marine Act of 1920® 8 in 
response to an inquiry by the President whether the United 
States Shipping Board could dispose of vessels by incorporating 
private corporations under state law and transferring ships to 
them in consideration of the issuance of capital stock to the 
Board. The Attorney General’s opinion was that it could not. 

Among other reasons the Attorney General advised that 

1. The Board was without authority to acquire stock in 
private corporations, and that the acquisition of such stock 
would subject government property in a variety of ways to state 
laws and the administration of that property would pass out of 
the hands of public officials into private hands. 

2. That the Board could only receive cash for its properties 
(just as we contend that the Maritime Commission could not 
accept the stock in settlement of a debt). 

This opinion was extant at the time the Merchant Marine 
Act of 1936 was passed. Consequently, had Congress in 1936 
and by its amendments in 1938 intended to confer either the 
power to acquire outright title to stock in private corporations 
or to accept something other than cash for properties entrusted 
to the Commission, it would have done so explicitly. It would 

C5 The rationale is similar to the elementary principle that when a statute 
has been judicially construed and then is re-enacted in substantially similar 
terms, the legislature is presumed to be familiar with the construction and 
to have adopted it as part of the law, unless a different construction is 
expressly required. Cf. Blake v. McKim, 103 U.S. 336, 339; Sewing 
Machine Companies Case, 85 U.S. 553, 584, 50 Am. Jur. 312. 

6641 Stat. 988, C. 250. 
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not have left the power to be extracted by involved and tenuous 
reasoning and by modes of argument which the Legal Adviser 
of the Executive Department had theretofore said to be un¬ 
sound. 

The trial court in its Memorandum Opinion (J.A. 265) has 
sought to distinguish the Attorney General’s opinion, but we 
submit that a perusal of that opinion as a whole will show the 
unsoundness of the attempted distinction. 

Furthermore, the Attorney General’s opinion pointed out that 
the statute confined the sale of ships to citizens of the United 
States, and that under Section 38 a corporation of which the con¬ 
trolling interest is owned by the United States is not a citizen 
because "it is impossible to construe the words 'citizen of the 
United States’ as including the United States.” This Section 38 
later was carried into Title 46 U.S.C. as Section 802.® 7 The term 
"citizen” is defined in Section 905 of the Act of 1936®® as in¬ 
cluding a "corporation * * * only if it is a citizen of the United 
States within the meaning of Section 802.” That section defines 
a corporate citizen of the United States as one in which the 
"controlling interest is owned by citizens of the United States.” 

The navigation laws of the United States (Title 46 U.S.C. 
Sec. 11) ®® permit the registry or enrollment only of vessels be¬ 
longing wholly to citizens, and Section 601 70 of the Act of 1936 
permitted operating differential subsidies to be granted only to 
citizens. 

Thus under the reasoning of the Attorney General, the ves¬ 
sels owned by Dollar of Delaware could not have continued to 
be enrolled or registered if the Commission acquired outright 
title to the controlling stock, nor could the Commission then 
have granted any subsidy to Dollar of Delaware. 

67 39 Stat. 729, as amended, 40 Stat. 900, 41 Stat. 1008. 

“49 Stat. 2016, as amended, 52 Stat. 964; U.S.C., Title 46, § 1244. 

«Rev. Stat. §4132, as amended, 37 Stat. 562, 38 Stat. 698, 42 Stat. 
947. 

7049 Stat. 2001; U.S.C., Title 46, § 1171. 
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The trial court below in its Memorandum Opinion (J.A. 268) 
characterizes the foregoing considerations as "naive.” Yet they 
were thought to be controlling by the Attorney General in 1923. 

In a variety of ways, as the Attorney General points out, the 
power to acquire corporate stock would permit ready circumven¬ 
tion and defeat of the legislative intent expressed in numerous 
other statutes. It would indirectly permit suits to be maintained 
and process to be issued against government property. Cf. 
United States ex rel. Skinner and Eddy Corporation v. McCarl, 
275 U.S. 1. The Suits in Admiralty Act (Title 46 U.S.C., Secs. 
741, et seq.) 71 permits the United States to be sued, prescribing 
that suit must be in Admiralty, and excepting vessels from 
process in rem. Yet by acquiring stock in a steamship corpora¬ 
tion, the Commission would be exposing the assets and property 
of the government to processes of federal courts in actions other 
than in admiralty, and to suits in state courts as well. 

G. THE POWER OF THE COMMISSION CANNOT BE DERIVED FROM AL¬ 
LEGED "PURPOSE OF CONGRESS." CONGRESS' PURPOSE IN ENACTING 
THE MERCHANT MARINE ACT OF 1936 WAS TO ENCOURAGE AND 
PROMOTE PRIVATE OWNERSHIP NOT TO DESTROY IT. 

The trial court in its Memorandum Opinion asserts (J.A. 264) 
that "The history of the Merchant Marine Act of 1936 as 
amended in 1938 (46 U.S.C. Secs. 1101, et seq.) and the pur¬ 
pose it was designed to accomplish lends emphasis to this con¬ 
clusion,” that the Commission had power to dispossess private 
owners of their ownership of steamship lines. 

There are two answers to this assertion. 

1. Power Cannot Be Evoked from Vogue Generalizations About Purpose. 

As stated in Ex Parte Collett, 337 U.S. 55, 61 (May 1939): 

"The short answer is that there is no need to refer to the 
legislative history where the statutory language is clear. 
'The plain words and meaning of a statute cannot be over¬ 
come by a legislative history which, through strained proc- 


71 41 Stat. 525, et seq. 
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esses of deduction from events of wholly ambiguous sig¬ 
nificance, may furnish dubious bases for inference in every 
direction.’ Gansco, Inc. v. Walling, 324 U.S. 244, 260, 89 
L. ed. 921, 933, 65 S. Ct. 605 (1945). This canon of con¬ 
struction has received consistent adherence in our decisions.” 

And as said by Mr. Justice Frankfurter in Addison v. Holly Hill 
Fruit Products, Inc., 322 U.S. 607 at 617: 

”To let general words draw nourishment from their pur¬ 
pose is one thing. To draw on some unexpressed spirit 
outside the bounds of the normal meaning of words is 
quite another.” 

In the Attorney General’s opinion just mentioned he advised 
that the power there claimed could not be derived from policy 
and purpose of the Act of 1920 announced in Section 1 as being 
to develop and encourage a merchant marine. And so here, 
having declared its purposes. Congress in the Merchant Marine 
Act of 1936 proceeded to specify the functions of the Com¬ 
mission and to prescribe the powers and duties which it deemed 
proper to further the purposes which it declared. It did not 
leave to the Commission the manufacture of such powers as 
the Commission thought would be desirable in furtherance of 
those purposes. Congress itself decided what activities should 
be permitted in order to achieve its objectives and policy. 

2. The P w pw t of Congress Was to Preserve Private Ownership. 

The trial court, while referring to purpose, points to nothing 
disclosing Congressional purpose. Yet, if purpose of the Act 
and its legislative history are consulted, they will be seen to be 
distinctly in plaintiffs’ favor. 

The avowed purpose of the Act was to encourage and pro¬ 
mote a merchant marine under private ownership. The first sec¬ 
tion of the Act (Section 101) 72 sets out that such was the policy 


7249 Stat 1985; U.S.C., Title 46, § 1101. 
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of the United States, and section 210 73 charged the Commission 
with the duty of perfecting a program to forward that policy 
and to develop "the ownership and the operation of such a 
merchant fleet by citizens of the United States so far as prac¬ 
ticable.” 

In December 1937, as shown by the Hearings before the 
Committee on Commerce and the Committee on Education and 
Labor, 75th Congress, Second Session, on S. 3078, a bill to 
Amend the Merchant Marine Act of 1936, Mr. Kennedy, 
Chairman of the Commission, testified and emphasized this pur¬ 
pose to promote private ownership. He stated that the Act 
showed Congress’ desire to preserve private ownership, that 
"The Commission is in thorough accord with this declaration of 
policy,” that the amendments sought by the Commission did not 
"alter the basic philosophy of the act” and were designed to 
encourage private capital (p. 16). He also said (pp. 30, 31) that 
if it ever appeared that "even with the changes recommended, 
and with the payment of liberal subsidies, shipping cannot be 
preserved as a private enterprise” the Commission would return 
to Congress and clearly say so, requesting "further instructions.” 

And in June 1938, as we have seen (see pp. 48, 49, supra), 
Mr. Kennedy’s successor as Chairman of the Commission, 
Admiral Land, told the Senate Committee on Commerce that 
the purpose of the Commission was to encourage private owner¬ 
ship and operation. 

The statute itself confirms the fact. Certain ships left over 
from the government building program of World War I were 
already owned by the United States at the time the Act was 
passed and came to the Commission from the Shipping Board. 
The Act states the purpose of Congress to get these ships into 
private ownership and operation as soon as possible. Section 704 74 
ordered the Commission to discontinue within one year all opera- 


”49 Stat. 1989; U.S.C., Title 46, § 1120. 

7 *49 Stat. 2008; U.S.C., Title 46, Sec. 1194. 
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tions of such vessels for its own account and to charter them to 
private operators. Section 705 75 provided that "It shall be the 
policy of the Commission to encourage private operation of each 
essential steamship line now owned by the United States by 
selling such lines to citizens of the United States * * * or by 
demising its vessels on bareboat charter to citizens of the United 
States * * Section 507 70 authorized the Commission to buy 
obsolete vessels, but the stated purpose was to assist private 
owners to replace obsolete vessels with new vessels constructed 
under contraction-differential subsidies. 

When, from time to time thereafter, Congress gave the Com¬ 
mission specific power to acquire or operate ships, it did so for 
periods of time carefully limited or for emergency purposes or 
to aid private operators (see p. 84, supra). 

In the face of this patent purpose and clear legislative history, 
it is incomprehensible how a supposed power to compromise 
debts—a power unique in the governmental structure—could be 
used as the source of a power to destroy private ownership and 
to expand the scope of the Commission’s activities. 

H. THE POWER OF THE COMMISSION TO ACQUIRE OUTRIGHT TITLE CAN¬ 
NOT BE SUPPORTED ON ANY OTHER REASONING. 

Defendants do not rely upon the argument advanced in 1938 
in the opinion of the Commission’s then General Counsel, nor 
did the trial court refer to it. But we briefly review it because 
it was apparently the basis on which the Commission acted. 
That argument was predicated on an egregious semantic blunder. 

General Counsel said (Second Blue Book, p. 105): 

"The taking of securities in settlement of obligations is 
a common business transaction; nor is it an uncommon 
transaction for an agency of the Government.’’ 

In support of this he quoted from an opinion of the Attorney 
General as follows: 


7M9 Stat. 2009; U.S.C., Tide 46, Sec. 1195- 

7649 Stat. 2000, as amended, 52 Stat. 959; U.S.C., Tide 46, Sec. 1157. 
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"In numerous decisions of the Supreme Court, the prin¬ 
ciple has been laid down that in the exercise of sovereignty 
the United States is permitted and authorized to complete 
its business transactions in the same manner and to the 
same effect as private citizens, and where it is advantageous 
may accept securities for debts, even in the absence of au¬ 
thorizing statutes. Such settlements have been upheld.” 

The cases cited by the Attorney General are Neilson v. Lagow, 
12 How. 98; United States v. Linn, 15 Peters 290, and similar 
cases (see pp. 76, 77, supra). They show that what was meant by 
"taking securities for debts” was not taking corporate stocks or 
bonds in payment or discharge of a money debt but taking a 
bond or other property, as collateral, to secure the payment of 
a debt . Thus in United States v. Linn, supra, the court said 
(at p. 311): 

"In the case of United States v. Tingey, 5 Pet. 115, it 
was held by this court, that the United States, being a body 
politic, have a capacity to enter into contracts, and take 
bonds or securities * * * through the instrumentality of 
the proper department to which those powers are intrusted 
whenever such bonds or contracts are not prohibited by 
law, although the making such contracts, or taking such 
bonds, may not have been prescribed by any pre-existing 
legislative act.” 

In Neilson v. Lagow, 12 How. 98, at 107, 108 this passage 
appears again, except that the words "or securities” have been 
clarified by being changed to "by way of security.” And the 
passage is there further clarified by the addition of the state¬ 
ment "and we think this same power extends to and includes 
taking security upon property for a debt already due.” And 
see discussion of this case at p. 77, supra. 

Furthermore, in the passages quoted the court emphasized 
that, while the power to take security is vested in the United 
States, it must be exercised by the proper department to which 
it has been delegated. That requires resort to the legislation 
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by which Congress has made the delegation. We have seen that 
the department to which Congress has intrusted the power to 
compromise the claims of the United States is the Secretary of 
the Treasury. 

When this case was last before this Court, defendants argued 
that the acquisition of the shares was incidental to a "compre¬ 
hensive program for rehabilitating, subsidizing and maintaining 
the essential services of a shipping company in furtherance of 
a Congressional policy for fostering and maintaining an ade¬ 
quate domestic merchant marine,” and they placed some re¬ 
liance on the declaration of Congressional policy in the preamble 
of the Merchant Marine Act of 1936 (Section 10l). 77 This 
argument was not raised by defendants at the trial and in effect 
we have already answered it (pp. 96, 97, 107, 108, supra). 

The Act confers on the Commission no power to initiate or 
carry out "comprehensive programs” and says nothing about 
"rehabilitating” or "maintaining” essential services of a 
company. The preamble contains nothing resembling the claimed 
powers. Moreover, a declaration of Congressional policy in a 
preamble does not confer authority or power. Preambles "con¬ 
stitute not enactments of law, but legislative averments by way 
of inducement to the enactment which follows” ( Carter v. 
Carter Coal Co., 298 U.S. 238, 280); they "do not constitute 
an exertion of the will of Congress which is legislation, but a 
recital of considerations which in the opinion of that body 
existed and justified the expression of its will in the * * * act” 
(ibid., p. 290). [Italics are the Court’s.] A preamble is no part 
of the statute; it may aid construction of doubtful or ambiguous 
provisions, but it cannot enlarge or confer powers. Yazoo & 
Mississippi Valley Railroad Co. v. Thomas, 132 U.S. 174; Pan¬ 
ama Refining Co. v. Ryan, 293 U.S. 388, 418; In re American 
States Public Service Co., 12 F. Supp. 667, 681. 



-49 Stat. 1985; U.S.C., Title 46, § 1101. 
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POINT TWO: 

As a Matter of Construction, the Agreement of August 15, 1938 
Provided for a Pledge of the Stock, a Substitution of Collateral, 
and Not a Sale. 

We discuss this subject in the following order. 1. The issue 
is one for this Court, unencumbered by the lower court's con¬ 
clusion. 2. The lower court proceeded on a basic fallacy that 
one cannot pledge property to secure a debt of another and that 
a transfer cannot be a pledge if the transferor remains under no 
personal obligation. 3. The circumstances in which the contract 
was made demand the conclusion that it was a pledge. 4. So 
also do the provisions of the contract on its face. 5. Apart from 
these considerations, which involve rules of interpretation ap¬ 
plicable generally to all contracts, the special principles applica¬ 
ble to the debtor-creditor, mortgagor-mortgagee relationship 
necessarily impress upon the contract the character of a pledge. 
6. Having in the course of the discussion considered some of 
the lower court’s reasoning, we conclude by discussing the 
primary basis of its erroneous conclusion. 

I. 

The Issue Is One for This Court, It Is Free to Place Its Own Con¬ 
struction on the Contract, and the Trial Court's Conclusion Is 
Entitled to No Weight. 

The issue in dispute is the construction of a contract. The 
interpretation of a contract is always a question of law, not of 
fact, whether it is to be arrived at from the face of the contract 
alone or with the aid of extrinsic evidence. Where there is 
extrinsic evidence, the determination of any disputed facts shown 
thereby may be one of fact, but the construction to be reached 
from the facts is still one of law, and this is particularly true 
where there is no dispute as to the extrinsic evidence. Copp v. 
Van Hise, 119 F.2d 691, 695 (9 Cir.); University City, Mo. v. 
Home Fire & Marine Ins. Co., 114 F.2d 288 (8 Cir.); Bell and 
Grant v. Bruen, 1 How. (U.S.) 169, 183; P. J. Carlin Constr. 
Co. v. Guerini Stone Co., 24l Fed. 545, 552 (1 Cir.). See At - 
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wood v. City of Boston, 310 Mass. 70, 37 N.E.2d 131, citing 3 
Williston on Contracts (Rev. ed. 1936), Sec. 616. 

Even were the issue one of fact, the trial court’s conclusion 
would be entitled to no weight in this case, under well settled 
rules. Where evidence is documentary, by deposition or by 
stipulation, or by testimony on which there is no conflict, appel¬ 
late courts are as well able to pass on the evidence as the trial 
court, and little, if any, weight is attached to a trial court's 
findings. Equitable Life Assurance Society v. Irelan, 123 F.2d 
462, 464 (9 Cir. 1941); Himmel Bros. Co. v. Serrick Corp., 
122 F.2d 740, 742 (7 Gr. 1941); Fleming v. Palmer, 123 F.2d 
749, 751 (1 Gr. 1941); Western Union Telegraph Co. v. Brom¬ 
berg. 143 F.2d 288 (9 Gr. 1944); State Farm Mutual Automo¬ 
bile Insurance Co. v. Bonacci, 111 F.2d 412, 415 (8 Gr. 1940). 

Here, as we have seen (pp. 12, 13, supra) the vast bulk of the 
evidence was documentary, authenticated by stipulation, and 
most of the remaining facts were stipulated. There was some 
oral testimony, but it was without conflict. The trial court stated 
that it believed the testimony of plaintiffs’ witnesses (e.g., J.A. 
976). That of defendants’ witnesses was largely irrelevant and 
was excluded, and what was admitted may be accepted. 

The controversy in this case, on the construction of the con¬ 
tract, is purely one of deduction to be drawn from admitted 
facts. Appellate courts are as free to draw the ultimate inferences 
and conclusions from the evidentiary facts as are trial courts, 
and the latter’s "findings” are entitled to no more consideration 
than the persuasiveness of their reasoning warrants. Sun Ins. 
Office, Ltd. v. Be-Mac Transport Co., 132 F.2d 535 (8 Gr.); 
Kuhn v. Princess Lida of Thurn & Taxis, 119 F.2d 704, 705-6 
(3 Gr. 1941); Carter Oil Co. v. McOuigg, 112 F.2d 275, 279 
(7 Gr.); Western Union Telegraph Co. v. Bromberg, supra; 
United States v. Anderson, 108 F.2d 475, 478-479 (7 Gr. 1939) ; 
Himmel Bros. Co. v. Serrick Corp., supra; Murray v. Noblesville 
Milling Co., 131 F.2d 470, 474 (7 Gr., 1942). Plaintiffs pre- 
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sented the full history of the negotiations, and the evidence 
summarized at pages 13-64, above, stands uncontradicted. None 
of the witnesses produced by the defendants, not even the Com¬ 
missioners themselves, offered any denial concerning the course 
of the negotiations as adduced by plaintiffs. 

Consequently, even under the rule of appellate review pre¬ 
vailing in actions at law before the adoption of the Rules of 
Gvil Procedure, when findings were affirmed if supported by 
substantial evidence, the determination that there was a sale 
would, we submit, have to be reversed. A fortiori, that is so in 
view of R.C.P., Rule 52(a), which now governs appellate re¬ 
view in non-jury cases. 

In United States v. United States Gypsum Co., 333 U.S. 364, 
the Supreme Court held that Rule 52(a) had adopted for all 
non-jury cases the equity rule. It said (p. 395): 

"The practice in equity prior to the present Rules of Gvil 
Procedure was that the findings of the trial court, when 
dependent upon oral testimony where the candor and credi¬ 
bility of the witnesses would best be judged, had great 
weight with the appellate court. The findings were never 
conclusive, however. A finding is clearly erroneous' when 
although there is evidence to support it, the reviewing court 
on the entire evidence is left with the definite and firm con¬ 
viction that a mistake has been committed.” 

Under this rule, the "whole case both facts and law,” and 
* the weight as well as the sufficiency of evidence is reviewable. 
3 Moores Federal Practice (1938), page 3118; Simpkins Fed¬ 
eral Practice (3rd ed.), page 488. 1 And see "Review of Findings 

. ' * * / * 

of Administrators, Judges and Juries: A Comparative Analysis,” 
by Robert L. Stem, Special Assistant to the Attorney General, 

in 58 Harv. L. Rev. (1944) 70, particularly at pages 84,113,114. 

• ! • 

C * 

iTo the same effect see notes of the Advisory Committee on the intent 
of Rule 52 (a), and see also State Farm Mutual Automobile Insurance Co. 
v. Bonacci, 111 F.2d 412, 415 (8 Gr. 1940); Fleming v. Palmer, 123 
F.2d 749, 751 (1 Cir. 1941) ; Aetna Life Insurance Co. v. Kepler, 116 F. 
2d 1, 4, 5 (8 Cir. 1941). 
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As said by Mr. Stem (p. 113): . • * - 

"no reason of policy and no rule or statute require that a 
trial court’s judgment as to the application of a rule of law 
to the facts found be binding to any extent on the appellate 
court. The trial judge is neither more expert in the particu¬ 
lar field nor more representative of the community than 
the appellate court; if anything, he is less so.” 

And in construing Rule 52(a), the Courts have held that a 
finding of a trial court is entitled to even less consideration when 
it is not a finding of a literal fact but an intermingling of factual 
and legal conclusions (58 Harv. Law. Rev. at 115). And see 
Baumgartner v. United States, 322 U.S. 665 at 671. 

II. 

The Trial Coart Was of the Erroneous View That One Cannot Pledge 
His Property to Secure the Debt of Another and That a Trans¬ 
fer Cannot Be a Pledge if the Transferor Remains Under No 
Personal Obligation. 

The trial court argued (J.A. 269) that when the trans¬ 
ferors Dollar of California and R. Stanley Dollar were released 
of their debt, there was no longer "any debt then owed by them 
to the United States and the argument that it is to be regarded as 
further [italics are the court’s] collateral for an existing debt of 
theirs falls of its own weight.” This, if we understand it, means 
that since the transfer could not be collateral for the transferors’ 
debt, it could not be collateral at all! * 

But we have never contended that the stock was transferred to 
secure a continuing personal obligation of the transferors, but 
rather to secure the debt of Dollar of Delaware which continued 
unabated. The trial court’s opinion had noted, only a few 
sentences before, that the transferors’ personal liability had been 
security for Dollar of Delaware’s debt. Their stock, we say, was 
substituted as collateral for the same debt. 

It is elementary that "property may be pledged as security for 
the obligation of one other than the owner”. 41 Am. Jur. 591, 
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Sec. 11; Restatement of Security (1941), Sec. 1, Comment g, 
p. .10* Such property occupies "the position of surety’.’ {In re 
Blanchard, 253 Fed. 758, 765 (D. N.J.). * 

Nor is there anything novel in commercial practice about one 
person’s transferring his property to secure the debt of another. 
Thus, in Schmitt v. Wright, 317 Ill. App. 384, 46 NJE.2d 184, it 
was held that a transfer by a stockholder of the controlling shares 
of the corporation was only collateral to secure the corporation’s 
debt to the transferee. As a vivid example, in its demands of 
April 28, 1938, the Commission insisted that The Robert Dollar 
Co. and Estand, Inc. pledge their properties to secure the debt of 
Dollar of Delaware, and on June 4th it demanded that the plain¬ 
tiff Lorber pledge his stock to secure that debt. Yet none of 
these three had been indebted to the United States. 

Too, there is nothing novel about a substitution of collateral. 
In Marshall v. Thompson, 39 Minn. 137, 39 N.W. 309, a pur¬ 
ported absolute transfer was held to be "a mere substitution of 
new securities for the same debt” (p. 310). In that case, too, the 
court pointed out that in determining whether a transfer is for 
security or absolute, "no matter in what form, * * * conveyance 
or contrivance,” "it is not material * * * that the conveyance 
is made by a third party, nor whether any personal obligation 
of the debtor, or personal remedy, is preserved against him or 
not.” (pp. 311, 312). 

Further, the debt of Mr. Dollar and Dollar of California was 

not separate from that of Dollar of Delaware. They were all 

part of one single debt (see p. 9, supra). The termination of 

personal obligation of the first two for 1/^ and 14 respectively of 

the debt left the debt still fully in existence, enforceable against 
— 

2The Restatement says: "The pledge may secure not the duty of the 
pledgor but the duty of another person on whose behalf the pledge has 
been made. One who thus acts for the accommodation of another may 
deliver the chattel to the debtor to be pledged by the latter or the accom¬ 
modation party may himself be the pledgor. A pledge may also secure 
antecedent indebtedness and contingent or secondary obligations.” 
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person and property of Dollar of Delaware but only against the 
pledged stock of the other two. The existence of "an obligation 
to be secured” is one thing; "what the remedies may be for 
enforcing it is quite another question. There may be a debt 
quoad the security but not in respect to any personal remedy for 
its enforcement.” Shelley v. Byers, 43 Cal. App. 44, 238 Pac. 
177, 182. As said in Pioneer Gold Mining Co. v. Baker, 23 Fed. 
258, 268, it is elementary that "a mortgage may be created as 
well without as with an accompanying personal obligation of the 
mortgagor to pay the debt secured * * *. [If the latter, the 
creditor] has die additional security of the personal obligation of 
the mortgagor.” Courts have therefore frequendy rejected the 
contention that a "transaction was a sale and not a pledge" 
merely because the transferor "incurred no personal obligation” 
(Shelley v. Byers, supra) or because a pre-existing personal 
liability was extinguished. 3 

Since property may occupy "the position of a surety” {In re 
Blanchard, supra), and a personal obligation that of security 
(Pioneer Gold Mining Co. v. Baker, supra), and since the pre¬ 
vious personal obligation of the transferors here was supplanted 
by their stock through the mechanics of release of the one and 
transfer of the other, the latter merely assumed the security 
character of what it supplanted. 

In effect, die trial court has said that it was not possible, 
legally, for the transferors to substitute a pledge of their stock 
in lieu of their prior personal liability as security for Dollar of 
Delaware’s debt. Yet this Court and the Supreme Court on the 
prior appeal in this case both held otherwise. The trial court’s 
reasoning thus is inconsistent with the law of the case as well 
as with elementary learning and a commercial commonplace. 

5 In Cook v. Johnson, 165 Mass. 245, 43 NJE. 96, it is said (p. 97): 
’The fact that the transaction constituted a mortgage was not, there¬ 
fore, inconsistent with the extinguishment of personal liability on the 
part of the defendants.” 

And see Seieroe v. First National Bank of Kearney, 50 Neb. 612, 70 N.W. 
220 . 
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III. 

The Circumstances in Which the Agr e ement of August 15. 1938 
Was Made Demand the Conclusion That It Provided for a 
Pledge and Not a Sale. 

These circumstances having been fully described in the State¬ 
ment of Facts, a brief summary will suffice. 


*V< f P >5 /*'»■* 


A. THE NEGOTIATIONS ENDING IN THE AGREEMENT OF AUGUST 15 
CONFESSEDLY BEGAN IN DEMANDS OF THE COMMISSION FOR CON* 
TROL OF THE COMPANY TO SECURE ITS DEBT AND IN DEMANDS FOR 
A PLEDGE OF THE STOCK. 

The agreement was the result of negotiations springing from 
the Commission’s insistence on control of the management of 
Dollar of Delaware to protect the indebtedness. 

The Commission has confessed to Congress that "from die 
very early stages of the negotiations which ultimately led to the 
plan for a long-term financial rehabilitation of Dollar of Dela¬ 
ware, it was recognized that effective voting control of the com¬ 
pany must be obtained by the Commission.’’ 4 v ^ ,v ' 

"Control" was what the Commission had long been demand- 
ing of Mr. Dollar, and various devices for acquiring it were 
presented to him from time to time. At the time of the Kennedy 
agreement in January, 1938, the Commission demanded a satis¬ 
factory board of directors with its nominee as a member (pp. 23, 
33, supra). At the time of the Houlihan-Wilcox trip to San Fran¬ 
cisco, it asked for a three-man board of control or voting trust 
(Houlihan, J.A. 796, 995, 996). On April 26, 1938, it informed 
Mr. Dollar that no subsidy would be granted "unless stock con- 
trol of the Dollar Steamship Lines, Inc., Ltd. was deposited 
with the Commission or its nominees.” (p. 39, supra). On 

1 t . . t J . • * - • ~* > *-* • »• * v *. . 

■♦Second Blue Book, p. 60. The passage continues that "prior to June of 
1938 it was thought that such voting control might take the form of a 
voting trust or a pledge of the stock accompanied by rights of the Commis¬ 
sion to vote the pledged stock,” but if the Commission changed its mind and 
decided that it wanted ownership as well as control, it did not advise the 
debtors. 
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April 27, Mr. Radner reported to the Commission on "the course 
of negotiations with Mr. R. Stanley Dollar with regard to the 
question of relinquishing voting control of the Dollar company 
stock" (P. Ex. 94, J.A. 861, 862; p. 39, supra). 

In response to this report the Commission issued its ultimatum 
of April 28 (p. 40, supra). The purpose of that demand was 
to secure "firm voting control" (J.A. 881). Admittedly by that 
letter the Commission did not demand any transfer of owner¬ 
ship but only guarantees of the indebtedness and the pledge 
of collateral, including the stock in controversy, to secure those 
guarantees. Everything that occurred thereafter must be viewed 
in the light of this undisputed fact. 

The plaintiffs were willing to give guarantees and pledges 
but were not willing to go so far as the Commission desired, 
and they so advised the Commission on May 24th (see p. 45, 
supra). On June 4th the Commission modified its demands, not 
for the purpose of making them more onerous, but to ameliorate 
them (see pp. 45, 46, supra). The June 4th demands were still 
for guarantees and pledges of the stock. 

If the agreement reached on August 15, 1938 is construed as 
pl aintiff contends it should be, it is just about what Mr. Laughlin 
on May 27th and Mr. Poole on May 30th had recommended to 
the Commission (see p. 45, supra), and it forms an understand¬ 
able compromise between what the Dollar interests were offer¬ 
ing on May 24th and what the Commission still demanded on 
June 4th, albeit heavily weighted in the Commission’s favor. In 
other words, it would be a compromise containing these elements: 
Dollar of California, Mr. Dollar and Mr. Lorber succeeded in 
limi ting the pledges to their stock in Dollar of Delaware and in 
confining their liability to the pledged collateral but in every 
other respect succumbing to the demands of the Commission; 
the Commission' also obtained the pledge of the stock of The 
Robert Dollar Co. in Dollar of Delaware but not of its other 
properties; the Commission also received the pledge of stock in 






Dollar of Delaware owned by others from whom nothing was 
theretofore demanded, viz., Mortimer Fleishhacker and die Ad¬ 
miral Oriental Line; and all pledges were absolute to secure 
the whole debt, with unrestricted voting rights, control of man¬ 
agement and power to foreclose by sale, even before default 

% J % 

(cf. pp. ’46, 47). o i 


B. TRANSACTIONS BEGINNING AS DEMANDS FOR SECURITY AND ENDING 
IN TRANSFER OF PROPERTY ARE CONSTRUED AS ENDING AS THEY 
BEGAN. IX. AS SECURITY TRANSACTIONS. 

It is elementary that where negotiations between a debtor and 
creditor begin in demands for, or in discussions 


concemmg, the 

giving of security (or better security than already possessed) 
and end in a transfer of property, the transaction is to be treated 
as having concluded just as the negotiations began, as a security 
transaction. Any claim that there was a change to an outright 
transfer, a sale of ownership, occurring somewhere along the 
line of negotiation, requires the clearest proof. The heavy 
weight of this burden is shown by Morris v. Nixon, 1 How. 
(U.S.) 118. That case involved a deed absolute which recited 
as consideration certain sums of money and the assumption 
of a certain debt of the transferor. When Morris applied for 
a loan, Nixon declined and dealt on the sole condition th at 

,b 

the conveyance should constitute an absolute sale, and the deed 
recited that Nixon wanted to buy the property. Yet in a suit 
instituted 14 years later the Supreme Court reversed a judgment 
that the deed was absolute and held that it was security, though it 
ended with a deed, since it had begun with a discussion and offer 
of security. The court said (p. 126): •: v 

■;n "The transaction was begun by Morris, with the request of 
, a loan from Nixon, for which he offered a security upon 
the property, for the management of which, Nixon was his 
agent. It ended by Morris giving to Nixon a deed for the 
property, absolute on its face, and also a bond for a loan of 
$5,000. Unless, then, some proof has been given to show 
that they truly bargained upon another footing, * * * 
equity will interpret it to be a security for money loaned.” 
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Sec also 1 Jones on Mortgages (8th ed. 1928), Sec. 317, pp. 
394, 395; Smith v. Doyle, 46 Ill. 451; Smith v. Becker, 192 Mo. 
App. 597, 184 S.W. 943; Chance v. Jennings, 159 Mo. 544, 61 
S.W. 177, 181; Dickens v. Heston, 53 Idaho 91, 21 P.2d 905, 
909; Murray v. Butte-Monitor Tunnel Mining Co., 41 Mont. 449, 
110 Pac. 497. 

In Marshall v. Thompson, 39 Minn. 137, 39 N.W. 309, on the 
basis of this principle, a purported transfer was held to be a 
mere substitution of security held for the same debt. 

C. THESE WAS NEVER ANY CHANGE IN THE CHARACTER OF THE DE¬ 
MANDS OR OF THE NEGOTIATIONS. NO SUCH CHANGE WAS EVER 
BROUGHT HOME TO THE DEBTORS. 

The burden, then, was on defendants to show some radical 
change—some transmogrification—of the character of the trans¬ 
action under negotiation from one of pledge to one of sale. 
Transfer of "control” was the term repeatedly used by the Com¬ 
mission in its demands on Mr. Dollar from January to August. 
Precisely that was the term used by Mr. Dollar contemporane¬ 
ously with the agreement and transfer in describing them (see 
p. 56). If there was so radical a change in the character 
of the transaction and in the meaning of the term, when and 
how did it happen? 

Defendants contend that a radical change was effected by the 
letter of June 17th, whereby Dollar of Delaware replied to the 
Commission’s demands of June 4th. Yet in July the Commis¬ 
sion's executive director reported to it, what was obvious, that 
"the present phase of the Dollar negotiations began in March 
1938 when the Commission sent Messrs. Houlihan and Wilcox 
to San Francisco * * *” (D. Ex. 69, at J.A. 1673). Moreover, 
die facts belie the claim that the letter of June 17th was an 
offer to transfer ownership. 

As we have seen, the letter was merely an amplification of the 

* . + / 

wire of the previous day from Dollar of Delaware to the Com¬ 
mission. The wire explicitly stated that it was in connection 


with the request for guarantees, i.e., in connection with the re¬ 



quest for security—that Dollar of California was offering to 
'surrender” the B stock of Dollar of Delaware (see pp. 50, 51, 
supra). ^2 

Plaintiff Dollar of California's accompanying letter was signed 
by plaintiff Lorber on its behalf, and it was accompanied by 
Mr. Lorber’s personal letter in which he explicitly offered to 
pledge his stock. It is inconceivable that in writing for the 
company he was referring to an outright sale when in his con¬ 
current personal letter he was undeniably speaking of a pledge, 
the only subject that had ever yet been discussed or raised 
(see p. 51, supra). : .. :: 

Mr. Laughiin thereafter carried on the negotiations for the 
Commission. He did so upon telegraphic instructions of June 21, 
1938 from the Commission’s chairman. These telegraphic instruc¬ 
tions did not refer to a transfer of ownership or to Dollar of 
Delaware’s letter of June 17th. They referred to its wire of 
June 16th. It is thus patent that the instruction was to proceed 
with negotiations on the basis of the wire, to wit, on the basis 
of the request for guarantees and pledges (see pp. 51,52,supra). 
The negotiations then proceeded without break to the final agree¬ 
ment. 

*, 4 \'j or. r '*r”i ■ */?, **?*, c 

We submit that four facts are beyond question: 

1. When the Dollar group sent the wire of June 16th and 
the letter of June 17th they meant by their statement with 
respect to "surrendering” the stock of Dollar of Delaware a 
surrender of it as collateral in connection with the guarantees 

• • * - * ' * ' ‘ • IS i\* • 

and not as a sale or outright transfer, a subject never mentioned 
by anyone. 

2. This meaning was clear. 

3. The Commission’s authority to Mr. Laughiin is tied 
directly to the wire of June 16th. 

4. When the same or similar terms were thereafter used, 
they had the same meaning as they had in the wire of June 
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16th, to wit, a reference to collateral security and pledge. Never 
were the proposed transferors told that in the Commission’s 
understanding the transaction had assumed a different character 
from what it was prior to June 16 th. 

In the group of letters transmitted to the Commission on 
June 17th, two alternative suggestions were made: (l) That 
die stock of Dollar of Delaware be surrendered by way of 
security, and (2) that the mortgaged ships be accepted in full 
satisfaction of the debt? Each of these suggestions is an under¬ 
standable one; each makes sense. Yet the defendants prevailed on 
the court below to believe that another suggestion was being 
made, one calling for an outright transfer of the stock represent¬ 
ing the ownership of the entire company, lock, stock and barrel, 
ships and all, not only without getting a satisfaction of the 
indebtedness but without getting a penny of credit thereon! The 
suggestion, we submit, is wholly untenable 5 6 (see pp. 49-52, 
supra). 

% 

D. STATE OF MIND AND UNDERSTANDING OF THE TRANSFERORS: FAILURE 
OF THE COMMISSION TO CONVEY TO THE INTENDED TRANSFERORS 
ANY DIFFERENT UNDERSTANDING. 

In determining whether a transfer is an outright sale or only 
by way of security, the motive of the transferor is important, 
because the transferor has ownership and can be divested of it 
only by an appropriate act coupled with an appropriate intent. 

5 The Commission’s Executive Director in a private report to it on July 
12, 1938 (D. Ex. 69) described the last suggestion as one for "the pur¬ 
chase of the vessels at their fair value” (J.A. 1677). 

6 At Dollar of Delaware’s directors' meeting on July 9th, at which Mr. 
Laughlin threatened bankruptcy (see p. 52, supra), he was asked by one 
director whether a "voting trust” would be acceptable (J.A. 1573, 1574). 
The fact that, so late as July 9th, that inquiry was made shows that the 
Dollar directors still understood that what was wanted was security and 
not a transfer of outright title, and the question was as to the kind of device 
that would serve that purpose. Mr. Laughlin rejected the particular device 
of a voting trust, which the Commission had requested before April 28th, 
but in doing so he made no statement rejecting a pledge accompanied by 
right to vote the stock, the device that had been under discussion after 
April 28th, nor state that something of a radically different character was 
required, to wit, a sale and purchase. 
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On the other hand, the state of mind of the transferee, uncom¬ 
municated to the transferor, is of no importance at all. See 
Borland v. Nevada Bank, 99 Cal. 89, 33 Pac. 737, quoted at 
p. 129, infra. 

As we have seen (pp. 56, 57, supra), Mr. Dollar believed and 
* understood that the transfer to the Commission was one of 
voting control and management, a pledge. This is what he had 
in mind. Of that there can be no doubt. And we have also seen 
(pp. 53-56, supra) that if the Commission’s beliefs were not the 
same as those of Mr. Dollar, those beliefs were not communi¬ 
cated to the other parties. 

Indeed, while these negotiations were going on, and in order 
to obtain legislation from Congress to strengthen it in those 
negotiations, the Commission’s Chairman and its General Counsel 
were assuring the Senate Committee on Commerce that they had 
no intention of destroying private ownership of steamship lines 
(see pp. 47-49, supra). Just three days later Dollar of Delaware’s 

wire of June 16th was sent. 

‘ • >* / • . ,• ' , *, , • 

E. THE AGREEMENT OF AUGUST 15. 1938 AND ALL DRAFTS OF IT WERE 
PREPARED BY COUNSEL FOR THE COMMISSION AND THEREFORE 
SHOULD BE INTERPRETED MORE STRONGLY AGAINST DEFENDANTS. 

The trial court in its findings has said that the agreement of 
August 15th "certainly leaves much to be desired from the 
standpoint of both clarity and precision.” (J.A. 269). 

This calls at once for application of an elementary rule of • 
construction that in case of uncertainty the language of a con¬ 
tract should be interpreted more strongly against the party caus¬ 
ing it to exist, i.e., against him who prepared the instrument. 

3 Williston on Contracts (Rev. Ed. 1936), p. 1788; Restatement 
of the Law of Contracts (1932), Sec. 236(d)* As said in E. I. 

7 ''Where words or other manifestations of intention bear more than one 
reasonable meaning an interpretation is preferred which operates more 
strongly against the party from whom they proceed, un less their use by 
him is prescribed by law.” 
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du Pont de Nemours & Co. v. Claiborne-Reno Company, 64 F. 
2d 224, 228 (8 Cir.), cer. den. 290 U.S. 646: "The language of a 
contract will be construed more strongly against the party pre¬ 
paring it,” citing Texas & P. Ry. Co. v. Reiss, 183 U.S. 621, 
626, and numerous other cases. This rule has been applied 
against a public authority ( Housing Authority of the City of ' 
Pittsburgh v. Sanctis Construction Co., 158 Pa. Super. 71, 43 
A.2d 581) and against a pledgee and in favor of a pledgor. 
Perron v. First National Bank, 289 Mich. 629, 286 N.W. 859. 

It was the Commission that was responsible for any lack of 
clarity and precision. As we have seen, it selected the language 
of the contract and kept complete control of it down to the 
most minute details of expression and punctuation (see pp. 54, 
55, supra and P. Ex. 130, J.A. 1115-1119; P. Ex. 135, J.A. 
1151-1157). 

IV. 

The Provisions of the Contract Show That It Provides 
for a Pledge and Not a Sale 

We shall here show (l) that there is nothing in the contract 
to warrant its construction as a sale, and (2) that it contains 
many provisions and elements demonstrating it to be a pledge. 

A. THERE IS NOTHING WHATEVER IN THE CONTRACT TO WARRANT A 
CONCLUSION THAT A SALE AND OUTRIGHT TRANSFER OF TITLE WERE 
INTENDED. 

As we have pointed out (p. 57, supra), nowhere in the con¬ 
tract is there any provision or statement that absolute title was 
being transferred or that the transfer was one of ownership. 
Nowhere does the contract contain the customary words found 
in bills of sale that the parties were selling and purchasing or 
that one party was granting, bargaining or selling. The contract 
is singularly silent on the subject. 

At pages 130-132, infra, we discuss paragraph 23(d), which 
was one of the clauses which impelled this Court, when the case 
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was last before it, to hold that the contract was more conso¬ 
nant with a pledge than a sale. In escaping from its consequences 
the trial court in its Memorandum Opinion said of paragraph 
23(d) (J.A. 271) that "read alone it lends color at least to the 
plaintiffs’ view, but the instrument must be read and construed 
as a whole and not in parts.” 8 We agree, but there is simply 
nothing in the contract to lend countenance to the idea of a sale, 
and the court’s opinion points to nothing. 

The defendants point purely and simply, to the provisions 
(paras. 1, 2, J.A. 34, 35) that the transferors agreed to "transfer 
* * * said stock * * * free and clear of all liens and encum¬ 
brances.” And defendants have relied merely on use of the word 
"transfer” and the words "free and clear.” Neither proves any¬ 
thing. 

The Word ’Transfer": It Is Equivocal Because a Transfer 
Is Necessary to Create a Pledge of Stock. 

As this Court recognized when the case was last before it, the 
word "transfer” is a wholly neutral word and still leaves open 
the questions (1) what was being transferred and (2) the pur¬ 
pose of the transfer:—specifically, was there a transfer of title 
absolute or a transfer by way of pledge? 

Despite the fact that this Court so held, the trial court in its 
Memorandum Opinion rested heavily (J.A. 272) on the argu¬ 
ment that plaintiffs as men of experience must have known the 
meaning of the term "transfer.” Yet "men of experience” can¬ 
not be charged with knowing what is not so in law, and the use 
of the word "transfer” is not only consistent with a pledge but, 
as a matter of elementary law, in order to constitute a pledge 
a "transfer” was essential. Thus in Brewster v. Hartley, 37 Cal. 
15, 99 Am. Dec. 237, the court said (p. 25): 

8 The trial court added, "and in the light of all the attendant circum¬ 
stances.” We have already discussed the circumstances (pp. 119-126, 
supra) and at pp. 176, 177, infra, we shall discuss what that court states 
about them. 
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"The transfer in writing of shares of stock not only does 
not prove that the transaction is not a pledge, but the stock, 
unless it is expressly made assignable by the delivery of the 
certificates, cannot be pledged in any other manner." 

• , 

In Nisbit v. Macon Bank & Trust Co., 12 Fed. 686 (S.D. 

Ga.), the court said (at p. 690): 

"* * * to pledge stock some written transfer or contract 
is necessary * * *. There must be a transfer * * * or 
some assignment or contract in writing by which the holder 
may assert title and compel a transfer when desired.” 

To the same effect, First National Bank v. Bacon, 113 App. 
Div. 612, 98 N.Y.S. 717, affirmed in Zartman, Trustee in Bank¬ 
ruptcy v. First National Bank, 216 U.S. 134. 

Not only, then, is the word "transfer” no evidence of a trans¬ 
fer of absolute ownership, not only is its use essential to con¬ 
stitute a pledge, but the law goes further. What must be "trans¬ 
ferred” in order to constitute a pledge is "title” itself. Thus 
in Flail v. Cayot, 141 Cal. 13, 17; 74 Pac. 299, it was said: 

"It appears to be well settled that incorporeal property, 
such as shares of stock in a corporation, cannot, technically 
speaking, be pledged without a written transfer of title or 
its equivalent.” 

Brown v. New York Life Insurance Company, 22 F. Supp. 82 
at 89 (W.D. S.C.) quoting 21 R.C.L. 649, holds that a "trans¬ 
fer” of "title” may be a pledge, depending on whether or not 
the purpose was as collateral security. 9 And Fletcher’s Cyc. 


9 In that case a life insurance policy was assigned to a creditor bank 
by using the terms "assign and transfer * * * the Policy of Insurance 
* * *.** It was held that the assignment was merely by way of security. 
The court remarked that banks were not in the business of dealing in life 
insurance policies, just as the United States Maritime Commission is not 
engaged in the business of buying corporate stocks in steamship companies. 
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Corp. (Perm, ed., 1932), Vol. 12, Ch. 58, Sec. 5640, at pages 
843 states: 

"Since shares of stock, * * * are not capable of manual 
delivery,* * * they can only be pledged, by a written trans¬ 
fer of the title. 'Such transfer of the title performs the same 
office that the delivery of possession does in case of a 
pledge of corporeal property. The transfer of the title, like 
the delivery of possession, constitutes the evidence of the 
pledgee's right of property in the thing pledged.’ ” 

Thus, even the use of the words "transfer right, title and in¬ 
terest" would not have indicated a sale. Yet it will be noted 
that here the language of the contract is so utterly colorless and 
weak that it does not even speak of transfer of title but only 
of transfer of the stock. 

The case of Borland v. Nevada Bank, 99 Cal. 89, 33 Pac. 
737, also demonstrates that the word "transfer” has no tendency 
to indicate a sale or transfer of ownership. There a debtor 
transferred certain corporate stock to another’s name on the 
corporate books. He was nevertheless held subject to a stock¬ 
holders’ liability, it being held that the transfer was by way of 
security only. The court said (p. 95): 

"The mere transfer of his property to another does not 
divest him of his ownership, unless such was his intent, and 
manifested by suitable acts. If the person to whom the 
transfer is made is his creditor, his ownership will none 
the less be retained in the absence of any evidence respect¬ 
ing his motives in making the transfer, * * *. The law 
will'make the inference therefrom that by the transaction 
they intended to effect that which would be of mutual 
benefit to each, without causing a loss to either, or giving 
to either an advantage which would not be presumed to 
have been within their contemplation. Hence, when a 
debtor deposits property with his creditor, in the absence 
of any showing as to the purpose with which the deposit 
is made or received, it is presumed that it was intended as 
a collateral security for the debt.” 
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That the word "transfer” has no tendency to indicate a sale 
is evident also from the many cases, discussed at pages 157-168, 
193-195, infra, where deeds absolute have been held to be 
mortgages. 

Tto Words "Fm and Clear" Are Abo Irrelevant to the Issue. 

The words "free and clear” have no relevance to the question 
whether what was being transferred was ownership or security, 
since a pledge also may be and often is transferred free and 
dear of any encumbrances. 

The words "free and clear” were merely used to distinguish 
certain stock which was subject to a prior pledge to the Anglo 
California National Bank from other stock which was not sub¬ 
ject to that or any other prior pledge (J.A. 292, Agreement, 
paras. 3, 4, 5, J.A. 35-38). The stock not pledged to the Anglo 
Bank was customarily referred to by the parties during the time 
of the transaction in question as "free stock.” 10 

B. A LARGE NUMBER OF PROVISIONS AND ELEMENTS IN THE CONTRACT 
DEMONSTRATE THAT IT WAS A PLEDGE. 

The complete absence in the agreement of anything denoting 
sale or outright transfer is in sharp contrast to the presence of 
a large number of facts which impel the conclusion that the 
agreement was one for a pledge. 

1. Provisions with Ropact to Right of Tro os fw— to Soli—Paragraph 23(d). 

Paragraph 23(d) of the contract provides (J.A. 48) that the 
Commission shall not have "any duty or obligation to continue 
to hold any of the stock, or any interest in or to any of the 
stock, of Dollar of Delaware which it may acquire under the 
terms and provisions hereof or otherwise.” 

10 As a vivid illustration of that contrast, see P. Ex. 122, Minutes of Dol¬ 
lar of Delaware, July 9, 1938 (J-A. 1065). There Mr. Laughlin, the Com¬ 
mission’s Special Counsel, in addressing the Board of Directors, said (J.A. 
1069): "I informed the Maritime Commission what shares of the ‘A’ 
stock were free and clear and what shares were pledged * * *.” 
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When this case was last before this Court it pointed to this 
provision as significant [81 App. D.C. 28, 154 F.2d 307, 309, 
310], for the provision "would not appear necessary if the trans¬ 
fer was intended to be absolute.” 

As said in 3 Williston on Contracts (Rev. ed. 1936), Sec. 
619, p. 1781, 

"The court will if possible give effect to all parts of the 
instrument and an interpretation which gives a reasonable 
meaning to all its provisions'will be preferred to one which 
leaves a portion of the writing useless or inexplicable 

* * * "ii 

Patently, if the transaction was a sale, the Commission could 
do what it pleased with the stock so far as any of the other 
parties to the agreement were concerned, without the necessity 
of any such provision as that portion of paragraph 23(d) 
quoted above, and that provision was unnecessary, useless, or 
inexplicable. Conversely, if the transfer was a substitution of col¬ 
lateral, the clause is meaningful: it gives the pledgee the power 
to sell the security at any time, even before default, but neces¬ 
sarily the proceeds would have to be held against the debt. 

In its Opinion the trial court said that "paragraph 23(d), it 
may be admitted, is susceptible of two interpretations.” (J-A. 
271). We submit that it is susceptible of only one, nor does the 
opinion attempt to suggest how it is susceptible of any other. 
The normal significance of this language is one of pledge, and it 
would require a distortion to make it compatible with a sale. 
Yet this important provision was brought into the contract by 
Commission’s Special Counsel. It was his language first added in 
"Draft No. 3” (P. Ex. 132, para. 24, J.A. 1146, 1147) (see p. 

54, supra). The normal meaning of the provision is therefore 

• 

1 Professor Williston’s statement is quoted with approval in E. I. du Pont 
de Nemours & Co. v. Claibome-Reno Company, 64 F.2d 224, 227 (8 Cir.). 
California Civil Code, Sec. 1641 provides, "The whole of a contract is to be 
taken together, so as to give effect to every part, if reasonably practicable, 
each clause helping to interpret the other." 





132 

reinforced by the requirement that it be construed against the 
defendants (see p. 125, supra). 

2. Express hwr Mo s la Paragraph 14 Thar ths Transfer of tbo Stock Woald Nat 
Kodaco the ladobtodaess of Dollar of Delaware to Aiy Exteat Whatsoever. 

Paragraph 14 (J.A. 41, 42) expressly provided that the release 
of R. Stanley Dollar and Dollar of California 

"shall not release or in any way impair its [Dollar of 
Delaware’s] obligations under said notes or said mortgages 
securing the same, nor shall any credits be allowed or given 
thereon, either as to principal or interest, by reason of the 
stock transfers or other consideration that may be received 
by the Commission under the terms and provisions hereof." 

This provision was first inserted in the contract in "Draft 
No. 2A" (P. Ex. 131, para. 15, J.A. 1128-1129) upon teletype 
instruction from General Counsel Geaslin on July 20th (P. Ex. 
130, para. Five, J.A. 1116, 1117). It must therefore be con¬ 
strued against defendants. To do so merely requires that it 
receive its natural significance. 

The surest proof and test that a conveyance or transfer of 
property is only by way of security, regardless of form, is con¬ 
tinuance of the debt. 4 Pomeroys Equity Jurisprudence (5 th Ed. 
1941), states, at pages 576, 577: 

"A general criterion, however, has been established by an 
overwhelming consensus of authorities, which furnishes a 
sufficient test in the great majority of cases; and whenever 
the application of this test still leaves a doubt, die Ameri¬ 
can courts, from obvious motives of policy, have generally 
leaned in favor of the mortgage. This criterion is the con¬ 
tinued existence of a debt or liability between the parties 
so that the conveyance is in reality intended as a security for 
the debt or indemnity against the liability. If there is an 
indebtedness or liability between the parties, either a debt 
existing prior to the conveyance, or a debt arising from a 
loan made at the time of the conveyance, or from any other 
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cause, and this debt is still left subsisting, not being dis¬ 
charged or satisfied by the conveyance, * * * then the whole 
transaction amounts to a mortgage, whatever language the 
parties may have used, and whatever stipulations they have 
inserted in the instruments.” (Italics are the author’s) 

In Hickox v. Lowe, 10 Cal. 197 at 206, Mr. Justice Stephen J. 
Field (later on the United States Supreme Court) laid down the 
same rule: "the solution of the question * * * depends upon 
the fact whether this debt was discharged by the conveyance or 
subsisted afterwards * * *. Where there is doubt [whether the 
debt subsists] Courts of Equity lean in favor of the right of 
redemption * * *.” In McNamara v. Culver, 22 Kan. 661, 
Mr. Justice Brewer, also later on the United States Supreme 
Court, announced the same rule. Dickens v. Heston, 53 Idaho 91, 
21 Pac.2d 905, states that that is the "test.” The preponderance 
of decided cases follows the view that the continuance of a 
debtor-creditor relationship after an instrument of transfer takes 
effect is the ”decisive tesf’ that the transaction is a mortgage, or 
"indelibly stamps” it as such. 12 The conclusiveness of the fact is 
affirmed in numerous other cases, 13 and all courts treat the fact 
of a continuing obligation as of great and impelling force, the 
"central fact.” 14 "It is'manifest that, where no part of the debt 
is discharged at the time of the conveyance or release, the 
change in the relationship of the parties is one in name only 
and not in substance.” Lynch v. Ryan, 132 Wis. 271, 111 
N.W. 707. 


lz Bickel v. Wessinger, 58 Ore. 98, 113 Pac. 34, 38; Farrow v. Work, 
39 Okla.. 734, 136 P. 739; O'Neill v. Capelle, 62 Mo. 202; L.R.A. 
1916B, p. 362. 

15 Montgomery v. Sped, 55 Cal. 352, 357; Conant v. Riseborough, 139 
Ill. 383, 28 N.E. 789, 791; Marshall v. Thompson, 39 Minn. 137, 39 
N.W. 309; Chance v. Jennings, 159 Mo. 544, 61 S.W. 177, 180; Judge 
v. Reese, 24 N.J.Eq. 387, 397; Le Comte v. Pennock, 6l Kans. 330, 59 
P. 641. 

14 Campbell v. Dearborn, 109 Mass. 130, 143; Smith v. Becker, 192 Mo. 
App. 597, 184 S.W. 943; Rockwell v. Humphrey, 57 Wis. 410, 15 N.W. 
394. 
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If the transfer of the stock was an outright sale in considera¬ 
tion of die release of R. Stanley Dollar and Dollar of California 
rather than a mere substitution of collateral, then the fair value 
of the stock should have been applied on the debt of Dollar of 
Delaware. Since no such credit was given and since the agree¬ 
ment expressly provided that none should be given, the transfer 
was a substitution of collateral. 

This conclusion must follow, not merely as a compelling 
inference of fact, but as a necessity of law, and for the follow¬ 
ing reasons: 

R. Stanley Dollar and Dollar of California were "jointly and 
severally liable” with Dollar of Delaware. There was not more 
than ope debt; there was but a single obligation. As respects the 
creditor, they were all principal debtors, jointly liable (see dis¬ 
cussion at pp. 6 to 10, supra). The law makes a clear dis¬ 
tinction between the case of joint or joint and several obligors on 
the one hand, and several obligors on the other. 

The Restatement of the Law of Contracts, Section 120, sums 
up the law on the subject: If one of two or more obligors pays 
in whole or in part, in the manner provided in his contract, the 
payment redounds to the credit of all the other obligors, whether 
the liability is joint, joint and several, or merely several; and no 
agreement to the contrary will be given effect. If, instead of 
performing in the manner provided in the contract, one obligor 
either fully or partially satisfies the obligation (as by transfer¬ 
ring property in whole or partial satisfaction of an obligation to 
pay money), again the right of the creditor to proceed against 
the other obligors is reduced by the value of what was trans- 
ferred, and if the obligation is joint, or joint and several, 
no agreement to the contrary is effective. Such an agreement may 
be regarded if the liability was merely several, but even then the 
law wiil avoid the result if in any way possible. 

Thus in the Comment on Subsection (2) it is said: 

"c. The idea of unity in a joint duty involves the 
consequence that performance, payment, or accord and 
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satisfaction of the duty, of one promisor destroys the duty 
of all. Similarly partial satisfaction of the duty of one joint 
promisor satisfies to the same extent the duty of all.” 

And speaking of an agreement that the payment by one shall 
not reduce the obligation of the others, it is further said: 

"* * * even such an agreement cannot have this effect 
if all or part of what was originally promised is given; and 
* * * even where substituted performance is accepted as 
full or partial satisfaction, all joint or joint and several 
promisors are discharged to the same extent that any one of 
them is.” (Comment on subsec. (3).) 

2 Williston on Contracts (Rev. Ed. 1936), Sec. 341, pp. 1008- 
1011) discusses the subject and supports the view of a pro tanto 
discharge of all debtors even though there be an express agree¬ 
ment to the contrary. He says (p. 1010): 

"An agreement between the promisee and the released 
promisor that such payment or performance shall be simply 
additional and special consideration for the latter’s dis¬ 
charge is deemed inoperative under the Restatement 'if all 
or part of what was originally promised is given;' and even 
a different consideration, if accepted in full or partial satis¬ 
faction of the duty of one, inures, in spite of such an 
agreement, to the pro tanto discharge of other joint or 
joint and several co-obligors, as contrasted with those merely 
severally liable.” 

He adds (p. 1011): 

"Payments so made are now applied in reduction of the 
debt and in discharge of the other promisors or obligors by 
statute in a number of jurisdictions,” 

citing Section 1474 of the California Civil Code,™ and Section 3 
of the Uniform Joint Obligations Act. 

15 This section provides: 

"Performance of an obligation, by one of several persons who are 
jointly liable under it, extinguishes the liability of all.” 
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This rule that, if one joint debtor is released on a transfer 
of property, its value must be applied to reduce the debt of the 
other applies to debts due the United States. In United States v. 
Thompson, Fed. Cas. No. 16,487 (E.D. Penn., 1836), custom¬ 
house bonds were given to the United States by two joint 
obligors and judgments subsequently were rendered on them in 
favor of the United States. Later, one obligor was released by 
the Secretary of the Treasury upon certain payments and con¬ 
veyance of tracts of land, under an act for the relief of insolvent 
debtors. It was held that the other debtor was entitled to have 
the cash and the value of the realty credited on his obligation, 
and, had not separate judgments previously been entered, would 
have been completely released. It was further held that the same 
law applies when the United States is the creditor as when the 
creditor is a private party. 

Counsel for defendants sought below to circumvent the facts 
just discussed, so destructive of their case, by arguing that 
"guarantors or sureties may be released for a consideration with¬ 
out any reduction in the amount of the liability of the principal 
debtor." The argument is unsound for two reasons. 

First: Dollar of California and R. Stanley Dollar were not 
guarantors. A guarantor’s liability is collateral to and made 
independently of the principal contract. It is secondary and 
therefore several from that of the principal. A guarantee imports 
the existence of two different obligations, one of the principal 
and the other of the guarantor. Mellon National Bank v. Citizens 
Bank & Trust Co., 88 F.2d 128, 131, 132 (8 Gr.), cer. den. 302 
U.S. 702; 38 C.J.S. 1130. Here the liability of Mr. Dollar and 
Dollar of California was not collateral to that of Dollar of 
Delaware but was an indivisible part of the obligation for which 
they were all jointly and severally liable. 

Similarly, Mr. Dollar and Dollar of California were not sure¬ 
ties, as regards the creditor, the United States. As to it, they 
were all joint principal debtors (see pp. 8-10, supra). 
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Second: Even with respect to sureties, counsel’s arguments 
confused two different questions: (a) Whether a discharge of 
a surety will completely discharge the principal, and (b) whether 
the value of what is paid by the surety for his discharge must 
at least be applied to reduce the debt of the other. Defendants’ 
citations, while holding that there is no discharge in toto, also 
hold that the debt is reduced pro tanto . 16 

In California, the distinction is recognized in its Civil Code. 
A release of one co-debtor does not discharge the other (Section 
1543) 17 but it does diminish his obligation by the amount of 
what is paid (Sections 1474, quoted supra, and 1477. 18 Also 
California Annotations to Restatement, Section 120). Here, not 
only was the agreement made in California, but the California 
Code sections express the general rule. 19 

16 Thus, in New Orleans v. Gaines, 138 U.S. 595, while the court held 
that the discharge of a surety for a small sum did not discharge the prin¬ 
cipal, it also held that the principal was entitled to receive full credit for 
what was paid (cf. 138 U.S. at 601, 602, 615, 6l6; 131 U.S. at 220). 

In Barnett v. Conklin, 268 Fed. 177 (8 Gr.), where a co-debtor was 
released with express reservation as to the other, the court recognized the 
creditor’s rights against the other debtor were limited to collection of "the 
balance” after credit of the amount paid by the first debtor (p. 182). In 
Re Kimhrough-Veasey Co., 292 Fed. 757 (N.D. Ga.), the court held that 
while a mere agreement not to sue one co-debtor does not discharge the oth¬ 
ers, nevertheless "by the weight of authority, however, since the creditor is 
entitled to but one satisfaction, no matter how many persons may be bound 
to render it to him, any payment so made must be credited as against the 
other co-obligors” (p. 758). 

Some authorities go further. Cf. Hunter v. United States, 30 U.S. 173, 
185, where it is said, "A discharge of one co-debtor is a discharge of all.” 

In 40 Am. Jur., p. 818, it is said, with the citation of many cases: 

”It is firmly established that if a debt or judgment is owing by 
two or more persons jointly, each primarily liable, and one of them 
pays it, such debt or judgment is, at law, absolutely extinguished, 
regardless of the intention of the parties * * 

i""A release of one of two or more joint debtors does not extinguish 
the obligations of any of the others, unless they are mere guarantors; nor 
does it affect their liability to contribution from him.” • 

i 8 Section 1477 provides: "A partial performance of an indivisible obli¬ 
gation extinguishes a corresponding portion thereof, if the benefit of such 
performance is voluntarily retained by the creditor, but not otherwise.” 

19 That Code was an attempt to codify the common-law, not to enact 
changes. It was borrowed from the Field Codes of New York. Sections 
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Even if it were legally possible for a co-debtor (or surety) 
to buy his release without necessarily reducing the debt of the 
others, the fact that the debt is not reduced is compelling evi¬ 
dence of a security transaction. Here the debtors were jointly 
and severally liable, and not merely severally so. Yet even in the 
case of debtors merely severally liable, where it is legally possible 
for one to buy his release without affecting the liability of the 
other, the law regards the result as so inequitable and unjust 
that it will avoid it if in any way possible. Referring to this 
situation. Restatement on Contracts, Section 120, comment on 
subsection (3), states: 

"Though this is legally possible, an inference should not be 
drawn that the duty of one promisor only is to be affected, 
unless circumstances clearly require that conclusion.” (p. 
140). 

The same spirit of antipathy to an unjust result must lead to a 
construction of the transaction as one where the property was 
not transferred outright but was merely substituted as security in 
place of the co-debtors’ personal liability. 

3. Lock of Aay Adequate Consideration to Tra ns ferors Lorber, Admiral Oriental 
Line, Mortimer Heishhacker and Estate of J. Harold Dollar for a Sale of 
Their Stock. 

The situation from the standpoint of the transferors other 
than R. Stanley Dollar and Dollar of California furnishes con¬ 
vincing proof that the transfers were by way of security only. 
Plaintiff Lorber, Admiral Oriental Line, Mortimer Fleishhacker 
and the Estate of J. Harold Dollar transferred stock under that 
agreement (see pp. 4, 5, supra), and Herbert Fleishhacker origi¬ 
nally agreed to transfer 33,000 shares. 

None of these parties was or ever had been in any way 
liable to the United States on any part of the debt, nor had 

1474 and 1477 were borrowed in 1872 from Sections 700 and 704 of 
the New York Gvil Code. 
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any property of these parties been pledged, either to the United 
States or to anyone else, as security for any indebtedness of Dol¬ 
lar of Delaware. 

It is easy to understand why, as stockholders of Dollar of 
Delaware, they would be willing to pledge their stock to secure 
the debt of their corporation in order to give it time to work out 
its situation. It is a settled fact of the case that the ships mort¬ 
gaged to secure the $7,500,000 debt were more than adequate 
security for the debt, and that the company was merely strapped 
for cash and working capital (see pp. 42, 43, 59, 60. supra). If 
time were allowed. Dollar of Delaware would be able to pay off 
the debt, 20 and thereby the stockholders would protect their 
investment in their common stock. 

If the transfers of their stock were outright, they received 
no consideration. To assume that this is what they did, and 
without any reduction of the debt of their corporation, is to 
assume a transaction contrary to common sense, for the eventual 
success of the company would not then redound to their benefit. 
The law will not assume a transaction contrary to common sense, 
and a construction that makes a contract reasonable, fair and just 
must prevail over one that makes it unusual and extraordinary. 
Stein v. Archibald, 151 Cal. 220, 90 Pac. 536; Stoddart v. 
Golden, 179 Cal. 663, 178 Pac. 707; California Civil Code, Sec. 
1643; 21 3 Williston on Contracts (Rev. Ed. 1936), p. 1787. . 

The first paragraph following the recitals in the agreement of 
August 15, 1938 recites (J.A. 33): 

"The parties hereto are interested directly and indirectly, 
financially and otherwise, in Dollar of Delaware, and deem 
the consummation of the Adjustment Plan respecting said 


20 This was reported by Commissioner Truitt to the Commission in re¬ 
ports approved by it (see p. 43, supra). 

21 "A contract must receive such an interpretation as will make it ♦ * * 
reasonable * * * if it can be done without violating the intention of the 
parties.” 
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company as hereinafter set forth to be mutually advan¬ 
tageous.” 

The plan could not have been advantageous to those who were 
giving up their stock absolutely, but it might be advantageous 
if they were transferring their stock merely as security. 

An important test applied by the courts in determining 
whether a transfer, absolute in form, was by way of security 
is the adequacy of consideration. The question is not whether 
some technical consideration, sufficient under the law of con¬ 
tracts, may be found—technical detriment to the transferee with¬ 
out any benefit to the transferor might be that—but whether 
in the eyes of sense and justice adequate compensation for an 
outright transfer is shown ( Peugh v. Davis, 96 U.S. 332; Rus¬ 
sell v. Southard, 12 How. (U.S.) 138; Conway v. Alexander, 7 
Cranch {U.S.) 217; Morris v. Nixon, 1 How. (U.S.) 118). 
This rule applies all the more here; where the contract was not 
in the form of an absolute sale but, on its face, more a pledge 
than a sale. 

Since the transferors other than Mr. Dollar and Dollar of 
California were not parties to the notes and mortgages, Villa 
v. Rodriguez, 12 Wall. (U.S.) 323, a leading case, is much in 
point. There a parcel of land was owned jointly by a widow 
and seven children. The widow and several of the children had 
given a note and mortgage of their interest to Rodriguez. Later 
the widow and all the children deeded the property to Rodri¬ 
guez, who claimed the property was conveyed to him in payment 
of the debt. The court held that it was still 

’’only security for the debt. This explains the transaction 
as to those who were not parties to the note and mortgage. 
There is no other way of accounting for their conduct.” 

(P- 341). 

"The consideration of the conveyance by the four chil¬ 
dren not parties to the note and mortgage was such that 
if an absolute title passed, their deeds must be regarded 
as deeds of gift of their shares of a valuable estate” (p. 
340). 
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The absence of merit in defendants’ case is shown by their 
trifling argument below on this phase of the case. They argued 
that by giving away their common stock, these transferors pro¬ 
tected the company from foreclosure and thus protected the 
preferred stock, and that they owned stock in companies that 
owned preferred stock! For example, it was said that Mortimer 
Fleishhacker, who transferred 26,000 shares of A stock, was a 
stockholder in the Anglo Bank, which owned $1,140,500 (par 
value) of preferred stock. But he owned only 1/2 of 1% of the 
stock of the Anglo Bank (J.A. 1327). 22 

In reply to similar arguments, in Morris v. Nixon, 1 How. 
(U.S.) 118, the United States Supreme Court said (p. 127): 

’ "Courts of equity will not permit so uncertain a benefit 
as is here expressed, to weigh at all in their consideration 
of cases like this; for, if they did, it might become a con¬ 
trivance to give plausible coloring to an originally medi¬ 
tated fraud, or to one induced by the temptation of sub¬ 
sequent gain.” 

Moreover, the argument is without substance because the pre¬ 
ferred stockholders had nothing to fear from foreclosure. We 
have seen that the common stock had a large equity, but for 
present purposes we may even accept the testimony of defend¬ 
ants’ witness, Mr. Poole. Testifying on a set of assumptions as 
unfavorable to plaintiffs as counsel chose to select, Mr. Poole 
still found that the common stock had some equity (J.A. 1849). 
This, of course, means that the assets were worth enough on 
foreclosure not only to pay off all the debts but to pay off the 
preferred stock in full. 23 

^Herbert Fleishhacker, who originally agreed to transfer 33,000 shares 
of A stock, had only 1 /5 of 1% of the stock of the Anglo Bank (J.A. 
1327). 

2s In this connection it may be noted further that until April 25, 1938 
there was no preferred stock (J.A. 288). That class of stock was issued 
to carry out the Kennedy agreement of January 1938. The preferred 
stockholders had been creditors and had been traded into the inferior 
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4. Hm Defendant*' Dilemma !■ Claiming That the Release of R. Stanley Dollar 
and Dollar of California Constitntod Consideration for an Patrigkt Transfer 
of Title. 

Mr. Dollar and Dollar of California were released of their 
liability to the United States. Were the releases consideration for 
a sale of the stock, or were the transfers and releases a sub¬ 
stitution of the stock as collateral in lieu of the personal credit 
of the transferors? 

The contention that the stock was sold to the Commission in 
exchange for a release of the liability of Mr. Dollar and Dollar 
of California impales the defendants on the horns of a dilemma. 

The $7,500,000 debt to the United States was secured by mort¬ 
gage on the 13 ships owned by Dollar of Delaware, and the 
liability of Mr. Dollar and of Dollar of California was to pay 
any deficiency judgment after foreclosure of the mortgages. 24 
Now, in order for the stock to have value, the ships had to be 
worth more than the debt, for the ships were the company’s 
only substantial assets (other than good will). But if the ships 
were worth more than the debt, there could be no deficiency 
judgment. In that event the liability of Mr. Dollar and of 
Dollar of California would be no liability at all. Thus the 
only fact that could make the stock of value would simultane¬ 
ously demonstrate that the liability of Mr. Dollar and Dollar 
of California was not real, was no liability at all. To say that, 
in such a case, the stock was sold in consideration of a release 
of the "liability,” is to say that valuable stock was sold for 
nothing. 

position of stockholders by reliance on the assurance that the Houlihan- 
Wilcox plan would be put into effect, and by accepting that position their 
bargaining position was weakened (see p. 28, supra). Consequently, 
defendants' argument comes to this: The creditors having been induced 
to give up their claims as creditors for the inferior position of preferred 
stockholders, their stockholders were next forced, in order to protect even 
that inferior position, to give up, and for no consideration whatever, their 
. equity in Dollar of Delaware as common stockholders! 

24 The trial court’s Opinion repeatedly recognized (e.g., J.A. 270) that 
their liability was contingent upon failure of the mortgage security to pay 
the debt. 
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Conversely, in order for the liability to be real, so that its 
release would be something of value, the ships would have had 
to be worth less than the $7,500,000 debt. If so, the stock had 
no value. In that event, to say that the stock was sold in con¬ 
sideration for a release of the liability is to say that the Mari¬ 
time Commission gave up a valuable asset of the United States 
in consideration of nothing. Yet no branch of the government 
may give away public assets for nothing. 

From this dilemma there is no escape. The ships were worth 
more than the $7,500,000 debt or they were worth less. But, 
whether more or less, the transaction makes no sense as a pur¬ 
chase and sale. 25 

This dilemma is avoided, and the transaction becomes reason¬ 
able, just and understandable when it is realized and held that 
there was no sale but a substitution of collateral under Section 
207 of the Marchant Marine Act whereby the Commission ob¬ 
tained the management of the company which it considered to 
be a better collateral and security than any claim against the co¬ 
obligors and whereby the transferors gained for the company, 
hard pressed for lack of working capital but of great worth, a 
chance to work out of its difficulties to the mutual benefit of 
the creditor, the debtor, and its stockholders. 

The defendants sought to escape this result and the dilemma 
as well by contending that the Commission possessed the power 
to manufacture large liabilities against Dollar of California and 
Mr. Dollar by forcing a sale of the ships at far less than their 
real worth. As the sole bidder possible under the law, it had 
it in its power to buy the ships at foreclosure at whatever it 
wished to pay (see pp. 14, 15, supra), thus getting a large defi¬ 
ciency judgment which it could enforce against Mr. Dollar and 

25lf we go outside the face of the contract and inquire into the actual 
worth of the mortgaged ships, we find that they were easily worth more 
that the debt (see p. 42, supra). Thus it is an indisputable fact that these 
transferors would have had no actual liability and therefore received noth¬ 
ing substantial. 
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Dollar of California, despite real equity values in the company. 
But this is precisely what a mortgagee is not permitted to do. It 
may not use its power to oppress the debtor and secure outright 
conveyances of property. Such conduct would have been highly 
inequitable (cf. extracts from Senate Committee hearings in 
appendix at end of this brief), and the very contention is itself 
a reason why the transaction must be construed as one for 
security (see discussion at pp. 153-168, infra). 

To adopt a construction that assumes conduct so inequitable 
would work a forfeiture and would defy the principle stated in 
United States v. Anciens Etablissements, 224 U.S. 309: 

"The intention to plainly do a wrongful act by deliber¬ 
ately taking the property of another without compensation 
will not be imputed to officers of the United States with¬ 
out the most convincing proof.” (Headnote 3) 

The law is reluctant to assign motives of greed to public 
officials and prefers to believe that public officials act fairly 
(Reynolds v. United States, 70 F.2d 39, 41 (7 Cir.)), in good 
faith and honorably (concurring opinion of Douglas, J. in 
Hirabayashi v. United States, 320 U.S. 81, 106), and that they 
do not use the powers conferred on them arbitrarily ( Douglas 
v. Noble, 261 U.S. 165, 170). 

It is elementary that "the construction which avoids forfeiture 
must be made if it is at all possible," [Ballard v. MacCallum, 
15 Cal.2d 439, 444, 101 P.2d 692). See also 3 I Villiston on 
Contracts (Rev. Ed. 1936), Sec. 620, p. 1787. 

Yet the trial court sought to escape from the dilemma in just 
this way. In its Memorandum Opinion, it argued (J.A. 274) 
that "the individual plaintiffs stood to gain by being bailed out 
of a situation that for them at the time was bordering on the 
catastrophic, as most certainly neither Dollar of California nor 
its affiliates, nor the personal plaintiffs would escape unscathed 
if the line went to the wall,” and again (J.A. 275) that "the 
plaintiffs were caught between Scylla and Charybdis. On the 


145 

one side was disaster complete and irretrievable, which meant 
undoubtedly not only the end of Dollar of Delaware but in 
all probability, if not the end then certainly damage of an irrep¬ 
arable character to Dollar of California and its affiliates, and 
to the financial stability of the personal plaintiffs.” 

As to Dollar of California and R. Stanley Dollar these re¬ 
marks simply have no logical basis, except on assumption that 
the Commission would abuse its power to buy the ships for less 
than their worth. Short of such an abuse, all that they stood 
to lose if Dollar of Delaware ’’went to the wall” was the value 
of the stock. Certainly it is not rational to conclude that they 
gave the stock away, abandoning all hope of salvage, merely 
to avoid the possibility of losing it. 

As to the plaintiffs other than Mr. Dollar and Dollar of 
California, the court’s remarks do not have even the foundation 
of a supposition of abuse of power. What were they being 
bailed out of? They owed the Maritime Commission nothing, 
and the "end of Dollar of Delaware” could do no more than 
lose for them the very stock equity which, forsooth, we are told 
they therefore gave away! 

5. The Commission's Dominant Purpose Revealed as Being to Control the 
Management to Protect the Debt* 

The face of the agreement reflects what the extrinsic evidence 
shows (pp. 119, 120, supra)—that the Commission’s dominant 
purpose was to obtain control of management. Paragraphs 3, 4 
and 5 (J.A. 35-38) relate to the transfer to the Commission of 
certain stock subject to a superior pledge to the Anglo Bank and 
take pains to state that the Commission was to have the voting 
rights. Paragraphs 7 to 10, inclusive (J.A. 38-40), provide for the 
cancellation of the management agreement by which the Robert 
Dollar Co. managed Dollar of Delaware. 

The Commission’s desire to control the management was to 
protect the obligation owing to it and the security of the mort¬ 
gaged ships. 
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We contrast with this patent concern and dominating motive 
of the Commission to control the management the total absence 
of reference to acquisition of absolute title. It is elementary that 
contracts are to be construed in the light of the main purpose 
or object. 3 Williston on Contracts (Rev. Ed. 1936), Sec. 619, 
p. 1782; Marx v. American Malting Co., 169 Fed. 582, 584 
(6 Cir.). 

In their brief in this Court when the case was last here, 
defendants made certain arguments which we now adopt as part 
of our argument because they are apt expressions of stark 
reality. Defendants said in that brief, at page 39: 

"Admittedly the Commission desired voting .control of 
Dollar of Delaware; by controlling its management, it 
might salvage an essential unit in our maritime trade. 
Concededly, such control might have been secured under a 
pledge arrangement.” 

Again they said (p. 26): 

"The transfer of the stock to the Commission gave the 
Commission the control of Dollar of Delaware. With con¬ 
trol of the corporation in the Commission, its position as a 
mortgage creditor was obviously improved and protected. 
At the very least, the Commission was certainly free to 
conclude that the control of the company was better 
security for its creditor position than were the co-obligations 
of appellants on the company’s liability to the Commission.” 

No better description could be given of a transaction substitut¬ 
ing one kind of collateral for another. Stock, carrying with it 
voting control, was substituted for the obligation of personal 
sureties, to secure the debt. 

6. Contrast B etween Paragraphs 1 and 2 of tho Contract, on the One Hand, 
and Paragraph 9 on the Other Hand. 

It is paragraphs 1 and 2 that make provision for the transfer 
of the stock (other than that subject to prior pledge to the 
Anglo Bank). Paragraph 9 relates to The Robert Dollar Co. 
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That company owned some of the A and B stock but did not 
itself agree to make any transfers to the Commission. It also 
held a management contract entered into with Dollar of Cali¬ 
fornia before Dollar of Delaware was formed and assumed by 
the latter (J.A. 38), and it owned furniture and equipment 
throughout the world which was used in the management of the 
steamship business. 

Paragraphs .1 and 2 required Dollar of California to acquire, 
hold and transfer to the Commission the stock of The Robert 
Dollar Co. Paragraph 9 required Dollar of California to acquire 
title to The Robert Dollar Company’s furniture and sell it to 
Dollar of Delaware for $100,000. 

Paragraph 1 reads (J.A. 34): 

”1. Dollar of California holds, or forthwith will acquire 
and hold, all of the issued and outstanding Class B stock 
of Dollar of Delaware * * * and Dollar of California will 
transfer, or cause to be transferred, all of said stock to the 
Commission, or its nominee, free and clear of all liens and 
incumbrances: * * *” 

Paragraph 2 differs from paragraph 1 only in that it refers 
to the A stock. 

But paragraph 9 reads as follows (J.A. 39) -* 

”9. Dollar of California will acquire from Robert Dollar 
Co. clear and unincumbered title to all office furniture * * * 
and also all other such property (if there should be any) 
which Robert Dollar Co. acquired for the purpose of han¬ 
dling its activities as said managing agent and which it now 
owns and holds, * * *, and Dollar of California will sell 
all said property to Dollar of Delaware, and Dollar of Dela¬ 
ware will purchase all of said property from Dollar of 
California, for the sum of $100,000 * * 

The contrast is striking. In paragraph 9 it is provided that 
Dollar of California shoiild acquire the "title” to the furniture 
and would then sell that property to Dollar of Delaware and 
Dollar of Delaware would purchase it. By contrast, in para- 
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graph 1 it is provided that Dollar of California would "trans¬ 
fer” certain stock or cause it to be "transferred” to the Commis¬ 
sion. It does not provide that it will sell or that the Commis¬ 
sion will buy the stock and it does, not mention "title.” 

Thus when Mr. Laughlin, the Commission’s counsel who pre¬ 
pared the contract, intended to provide for a transfer of title 
or for a purchase and sale, he was able to use those words and 
did use them. Their absence in paragraphs 1 and 2 are therefore 
of vital significance. • 

The Differences Between Paragraphs 1 and 9 
Were Deliberate and Not Inadvertent. 

As we have seen (pp. 54, 55, 126, supra), the language of the 
contract had been repeatedly worked over by the Commission’s 
Special Counsel and by its General Counsel. And the differences 
between paragraphs 1 and ? were demonstrably deliberate on 
their part. In the memorandum presented by Mr. Laughlin to 
the Dollar people on June 21, 1938 (see p. 52, supra) the 
subject matters of paragraphs 1 and 9 of the final contract 
appeared in paragraphs 1 and 3, respectively (P. Ex. 121, J.A. 
1063). 28 Each used the bare and neutral word "transfer” with¬ 
out reference to "title,” "ownership,” "purchase,” or "sale.” 

When this memorandum was converted by Mr. Laughlin into 
a rough draft of the "Adjustment Plan” on July 12, 1938 (see 
p. 54, supra), paragraph 3 became paragraph 7 and had been 
changed to provide that Robert Dollar Co. would "sell” and 
Dollar of Delaware would "purchase” die furniture. Signifi- 

separagraph 1 read: 

"All of the Class B stock presently outstanding (approximately 
2,100,000 shares) to be transferred to the Commission free and 
clear.” 

Paragraph 3 read: « 

"The Robert Dollar Company to transfer all physical property owned 
by it which Dollar of Delaware has used or had the right to use in 
connection with the subsidized operations.” 
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cantly, no such change was made in the language of paragraph 1 
concerning the stock. 27 

In a later draft prepared by Mr. Laughlin ("Draft No: 2A”) 
(see p. 54, supra) the provision with respect to the furniture 
(paragraph 9) then assumed the form in which it appears in 
the final contract, and the word "title” came into the clause (P. 
Ex. 131, J.A. 1126, 1127). But no such addition was made to 
paragraph 1. 

Thus it is clear that Mr. Laughlin, the Commission’s Special 
Counsel, industriously selected language with respect to furni¬ 
ture and fixtures to make it clear that it was a purchase and 
sale, and that ownership was to be transferred. And it is equally 
clear that with equal industry no such language was selected 
with respect to the stock in Dollar of Delaware. 

Further Contrast Between Paragraphs 1 and 2 
on the One Hand and Paragraph 9 on the Other • 

Attention may also be called to the words "and hold” in 
paragraphs 1 and 2 of the final agreement. It is provided that 
Dollar of California not only should acquire and transfer the 
stock to the Commission but that it should hold the stock. There 
is no provision in paragraph 9 that after Dollar of California 
acquired title to the furniture it would continue to hold the 
same. - 

It is the fundamental rule that courts will give effect to all 
parts of an instrument, and that an interpretation which gives 
a meaning to all its provisions will be preferred to one which 
leaves a portion meaningless. The deliberate insertion of the 

27 Paragraph 1 read in this draft of July 12th (J.A. 1076): "The follow¬ 
ing Class B stock (constituting all of such stock issued and outstanding) 
will be transferred to the Commission, or its nominee free and dear of all 
liens and incumbrances: * * *” 

Paragraph 7 read (J.A. 1079): "Dollar of Delaware will purchase, and 
Robert Dollar Company 'will sell, all furniture * * * owned and held by 
Robert Dollar Company for the purpose of enabling it to handle its activi¬ 
ties as such managing agent, * * * for the sum of,” etc. 
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word "hold” is consistent only with the acquisition by Dollar 
of California of the stock and the pledge thereof to the Com¬ 
mission, for it could not acquire and hold and at the same time 
transfer ownership. 

The word "hold” did not appear in the memorandum of 
June 21st nor in the next four drafts of the contract. 28 In the 
next draft prepared and presented by Mr. Laughlin the words 
"and hold,” were added (P. Ex. 132, J.A. 1136), and their 
insertion was the only change in paragraph 1 from the previous 
draft. 

If the Commission’s Special Counsel, who prepared this draft, 
and its General Counsel, who reviewed it and ordered numerous 
changes to be made (P. Ex. 135, J.A. 1151-1157) did not in 
the private recesses of their minds intend by the words we have 
emphasized above to indicate that the stock was to be trans¬ 
ferred as security only, their acts certainly were a representation 
to die proposed transferors that such was the character of the 
transaction. And it is an elementary maxim of the law, civil 
and criminal, that all persons are presumed to have intended the 
natural and probable consequences of their acts. Clarion Bank 
v. Jones, 88 U.S. 325, 337; Allen v. United States, 164 U.S. 492, 
496. "Intention,” when used with reference to a written instru¬ 
ment, signifies the meaning of the words used "deducible from 
the language of the contract and the acts of the parties.” 
46 C.JS. 1105. 28 

7. SgiKeac* of the Provisions Concerning Hm Rights of the Commission 
Relative to the Stock Previonsly Pledged to the Anglo Bank. 

The ability of the Commission to use the word "purchase” 
when a sale was meant also appears from paragraph 5(b) of 
die contract. Paragraph 5 (J.A. 36) states the rights of the 

2«P. Ex. 121, 123, 124, 125, 131, J-A. 1063, 1076, 1086, 1097, 1121, 
1122. 

25This statement was made in our brief below and is quoted out of con¬ 
text in the trial court’s memorandum opinion (J.A 271). 
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Commission relative to certain stock previously pledged to the 
Anglo Bank. In that stock there were two interests outstanding, 
that of the pledgor and that of the prior pledgee. The former 
was the ownership, the latter a security interest. The provisions 
relative to the transfer to the Commission of these respective 
interests are in sharp contrast. The Commission shall have the 
right to "purchase and take over” the prior pledgee’s interest 
(para. 5(b), J.A. 37). But it is not provided that the Commis¬ 
sion shall have the right to, or that it did, purchase the pledgor’s 
interest but only that the pledgor’s interest would be "trans¬ 
ferred” to it (para. 4, J.A. 36). 80 

8. Provision for Transfer of Stock. Not to United States, bat to "Commission, 
or Its Nominee." 

The paragraphs dealing with the stock (paras. 1, 2, 3, 4, 5 and 
22) provide for transfer "to the Commission, or its nominee,” 
not to the United States. 

If ownership were to pass, the stock would have had to be 
transferred to the "United States,” for the Commission is not an 
entity and can own nothing. But on a transfer as security, in 
substitution of personal liability for a possible deficiency under 
the ship mortgages, it was permissible that the stock be taken 
in the name of the Commission under Section 207 31 of the Mer¬ 
uit may also be noted that the rights of the Commission concerning 
the stock under prior pledge—the right to vote the stock, the right to 
purchase the pledgee’s interest and the like—were limited to a period of 
"five years from date” (para. 5(a), (b), (c), J.A. 36, 37). If the con¬ 
tractual intention was that the pledgor's interest was to be sold to the 
Commission, the Commission’s rights to acquire the prior pledgee’/ in¬ 
terest would hardly have been so limited. 

"Five years” is the period of the contemplated subsidy as well as the 
period in which the "short Houlihan-Wilcox report” (see p. 36, supra, fn. 
40), reported (Commission minutes, J.A. 763, and cf. Houlihan, J.A. 
980) that Dollar of Delaware had a reasonable chance of liquidating a 
substantial part of the debt. Five years was thus the period of time in which 
the Commission would have a legitimate interest in the company, and the 
debt was paid in October 1943, exactly 5 years after the transfers. The pro¬ 
vision limiting the Commission’s rights to five years thus connotes a security 
transaction. 

S1 49 Stat. 1988, as amended, 52 Stat. 954; U.S.C, Title 46, § 1117. 
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chant Marine Act of 1936, which expressly empowered the Com¬ 
mission to enter into such contracts as might be necessary "to 
protect, preserve or improve the collateral held by the Commis¬ 
sion to secure indebtedness.” 

The provision that transfer might be made to a "nominee” 
of the Commission emphasizes the point. In holding the stock as 
collateral and in exercising voting control thereunder as a means 
of "protecting, preserving or improving the collateral,” the Com¬ 
mission could so administer its duties. On a transfer of owner¬ 
ship to the United States this was not permissible (cf. 33 
Opinions of the Attorney General 570, discussed at pp. 104-107, 
supra). 

Two statutes, one general and one special, may be noted. 

Title 40 US.C. Sec. 301 s2 provides: 

"The General Counsel for the Department of the Treas¬ 
ury shall have charge of all lands and other property which 
have been or may be assigned, set off, or conveyed to the 
United States in payment of debts, and of all trusts created 
for the use of the United States in payment of debts due 
them: [Here follows an exception relative to debts under 
the internal revenue laws.]” 

Sections 202 and 206 33 of the Merchant Marine Act of 1936, 
which we have quoted at pages 98, 99, supra, require all "pro¬ 
ceeds” of all debts, notes and mortgages received by the Commis¬ 
sion as successor to the Shipping Board to be placed in the 
Treasury. 

As we have noted (pp. 57, 58, supra), after the stock was 
transferred in October 1938, none of it was placed in the name 
of the United States, some of it was kept in the name of 
nominees, and none of it was placed in the Treasury. 

These facts are evidence that the transaction was not in fact a 
sale, for the law in effect at the time a contract is made enters 

32Rev. Stat. §§ 3749, 3750, as amended, 48 Stat. 759. 

S3 49 Stat. 1986, 1987, as amended, 50 Stat. 839, 52 Stat. 953; U.S.C., 
Title 46, Secs. 1112 and 1116. 
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into it and is part of it. Northern Pacific Railway v. Wall, 24l 
U.S. 87; Von Hoffman v. Quincy, 71 U.S. 535. Public officials 
are presumed to perform their duty and to obey the law. Barry v. 
United States, 279 U.S. 597 at 614; Utah Power and Light Co. 
v. Pfost, 286 U.S. 165, 190. An interpretation of a contract that 
would make any part of it illegal or would result in illegal 
consequences must if possible be avoided. Great Northern Rail¬ 
way Co. v. Delmar Co., 283 U.S. 686; Eddy v. Prudence Bonds 
Corp., 165 F.2d 157, 161 (2 Cir. per Learned Hand, J.); 
Robbins v. Pacific Eastern Corporation, 8 Cal.2d 24l, 272, 65 
P.2d 42, 48. The provisions for transfer to the Commission or its 
nominee, rather than to the United States, lie at the heart of the 
provision for transfer, and the transferors had a right to suppose 
that the clause was not out of conformity with the law. 

V. 

Construed in the Light of the Special Rules and Principles Appli¬ 
cable to the Relationship of Debtor and Creditor, or Mort¬ 
gagor and Mortgagee, the Character of a Security Transaction 
Is Necessarily Imposed on the Agreement. 

Thus far we have considered the interpretation of the con¬ 
tract without reference to the body of law that equity makes 
applicable to the creditor-debtor matrix in which the contract is 
set. Its principles have been developed in cases where deeds have 
been held to be mortgages, or bills of sale have been held to be 
pledges, although on their face they were absolute. To that 
body of law we now turn. 

» 

A. SUMMARY STATEMENT OF THE CONTROLLING PRINCIPLES AND REVIEW 
OF THE APPLICABLE FACTS. 

1. Summary of the Principles Discussed at Pages 157-168, Infra. 

(a) Equity jealously protects the debtor and looks to the 
essential nature of the transaction irrespective of expressed or 
even conscious intention. When courts speak of the real inten¬ 
tion or real transaction of the parties, they do not limit them- 
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selves to any conscious or verbally expressed state of mind— 
they do not even care what the parties may have believed was 
the legal consequence of the transfer—but they allude to the 
essential nature of the transaction in the light of principles of 
equity. 

(b) Every presumption is indulged that a conveyance by a 
debtor to a creditor is not an outright transfer of title but 
merely a security transaction. Consequently, the burden of proof 
is on the transferee to show that a transfer from debtor to 
creditor is absolute rather than for security. 

(c) Where once a debtor-creditor relationship exists, equity 
will hold that it so continues, subject only to the strongest 
possible countervailing proof. 

(d) Where negotiations between a debtor and creditor begin 
in demands for, or as discussions concerning, giving of security 
or better security than already possessed, and end in a transfer 
of property, the strong presumption is that the transaction con¬ 
cluded just as the negotiations began—as a security transaction. 

(e) Where the creditor is in a position of strength and the 
debtor in a position of weakness, equity is particularly insistent 
that the original character of the relationship of the parties be 
not converted into a deprivation and forfeiture of the debtor’s 
title. 

(f) Where, too, the creditor’s representatives take advantage 
of a debtor’s necessitous condition, no doubt that the transaction 
is a security transaction is permissible. 

(g) Inadequacy of consideration in a transfer from debtor 
to creditor is always significant and generally controlling in 
marking the transaction as one of security only. 

(h) Equity will not construe a transaction between debtor 
and creditor in such a way that the creditor not only is paid 
the debt but in addition ends up as the owner of the debtor’s 
property. 

(i) The surest proof and test that a conveyance is still by way 
of security is that the debt continues to remain. 
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(j) No actual fraud on the part of the transferee need be 
shown in order to mark the transfer as one for security. 

(k) Equity will not permit an equity of redemption to be 
destroyed or "clogged,” or relinquished or conveyed to the credi¬ 
tor. 

(l) These rules apply to personalty as well as to realty, to 
the protection of corporations and their stockholders as well as 
to others, and to transactions involving officers of the United 
States as well as to private parties. 

2. Summary Review of the Facta. 

Professor Pomeroy 34 has said of the rule that a deed absolute 
may be shown to be a mortgage that it "is applied under every 
variety of circumstances where the essential fact exists.” The 
present case does not involve merely some of the variety of 
facts which call these principles into play; it contains all those 
facts in overflowing abundance. 

We have stated the facts at length (pp. 6 to 10 and 13 to 64, 
supra). We here merely recapitulate. 

1. The relationship of debtor and creditor and mortgagor 
and mortgagee existed from the beginning—the Commission 
in the shoes of creditor and mortgagee, and Dollar of Dela¬ 
ware, Dollar of California, and R. Stanley Dollar the joint 
debtors and mortgagors for the whole, Vi and Va of the debt, 
respectively (see p. 9, supra). 

2. Out of this debt the agreement of August 15, 1938 arose, 
as the culmination of negotiations beginning at the end of 1936. 

3. The negotiations began as discussions for further security 
and further loans. 

4. The creditor was immeasurably powerful. Not only was 
it a strong creditor, but it also exercised governmental power 
over the debtor and its business. Never did a relationship of 

54 4 Pomeroy’s Equity Jurisprudence (5th ed. 1941), p. 582, Note 16, 
p. 583. 
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debtor-creditor exist in which the debtor was so completely 
subject to the creditor's domination (see pp. 13-16, supra). 

5. By contrast, the debtor, though intrinsically sound, en¬ 
tered upon the negotiations in a weak condition due to restricted 
working capital resulting from the great depression. As nego¬ 
tiations proceeded, that weakness increased due to misfortunes of 
strike and war and was aggravated by exercise by the credi¬ 
tor of its power. 

6. The creditor used its power inequitably to coerce and un¬ 
dermine the debtor and to strengthen its own bargaining posi¬ 
tion, as it later reported to Congress (cf. p. 8, supra). In the 

language of the Supreme Court in Russell v. Southard, 12 How. 

• • 

(U.S.) 138, the Commission 

"in the inception and throughout the whole conduct of the 
business has shown [it] self ready and skilful to take 
advantage of the necessities of the borrower.” (pp. 153-154) 

It imposed pressure of hydraulic immensity upon the debtors 
and forced them "to yield to the exertion of its power” (cf. 
language of Professor Pomeroy, quoted at p. 163, infra). 85 The 
creditor withheld mail revenues which the debtor had earned 
and badly needed (see pp. 16, 20, supra). It denied a subsidy to 
this debtor and to it alone of all companies desiring one on the 
termination of the mail contracts (see p. 17, supra). It gave 
commitments to the debtor and broke them, not once but several 
times (see pp. 20, 24, 27, 36, 39, supra). It insisted on additional 
security when in privacy it was admitting that the ship mortgages 

«The legal right of the Commission to do each and every act that it 
did do, preceding the agreement of August 15, 1938, is not the issue. It 
was within its legal powers to offset the mail pay, and, doubtless, to re¬ 
pudiate the Dunne-Radner plan, the Kennedy assurances, the Houlihan 
commitments, since they had not yet been reduced to writing and signed, 
sealed and delivered. It was, of course, within the power of Congress to 
grant to the Commission its desired amendment to the Bankruptcy Act. 
But the Commission’s acts and its use of the bankruptcy amendment were 
harsh, unjust and oppressive. They are the factual background on which 
equity must construe the final contract. 
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alone—or even the earning power of the company alone—was 
adequate security (see pp. 42, 43, supra). It even obtained new 
legislation from Congress, albeit on assurance that it would not 
use it to destroy private ownership (see pp. 47-49, supra). 

7. The end was a hard bargain, no matter how viewed. By 
its acts the Commission ended up with 92% of the controlling 
stock of the debtor. The equity value of that stock was great 
(see pp. 59-64, supra), and the Commission gave nothing what¬ 
ever for it. 

.• l , • , « • . • i 

• * ’ ► ’ 4 • 

8. On top of all this, the $7,500,000 debt continued un¬ 
abated by reason of the transaction, and was later paid. 

Each of these eight facts, undisputed in the evidence, raises a 
strong presumption that the August 15 th agreement was one for 
substitution of collateral only. Taken together, they impress 
upon the agreement of August 15th the character of a transfer 
for security as a matter of law. Here is precisely the case for 

• • • t * • * 

application of the principle that the law protects the debtor 
absolutely from the consequence of his inferiority (see 4 
Pomeroy's Equity Jurisprudence (5th ed. 1941), p. 570). 

B. DISCUSSION OF THE AUTHORITIES AND AMPLIFICATION OF THE 
PRINCIPLES SUMMARIZED ABOVE. 

The principle that evidence dehors the instrument is admis¬ 
sible in determining whether a transfer is absolute or by way 
of security has nothing to do with rules respecting use of parol 
evidence to determine the parties’ intention in construing an 
instrument, because of ambiguity, mistake or the like. It rests 
on a different basis. The courts go behind what the parties may 
believe they have accomplished to the essential nature of the 

• / 1 • ## ' i * " i «• .*■ , •% * ^ . 

transaction. 

Thus Professor Williston (3 Williston on Contracts (Rev. 
Ed. 1936), Sec. 771, pp. 2171, et seq.) points out that originally 
mortgages were absolute conveyances and intended by the par¬ 
ties to be such, but that nevertheless equity insisted on creating 
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and protecting an equity of redemption. Equity originally, and 
later courts of law, "defied the literal meaning of a mortgage." 

"These results have not been reached by searching for 
the intention of parties either actual or expressed. * * * 
The maxim, ’Once a mortgage, always a mortgage,’ will 
be applied and redemption allowed.” (pp. 2172-4) 

In Cabrera v. American Colonial Bank, 214 U.S. 224, the 
defendant was the joint maker, with certain partners, of a note 
secured by a mortgage, just as here respondents were co-makers 
on certain notes secured by mortgages on ships. In the Cabrera 
case certain of the co-makers subsequently executed a bill of 
sale of certain property, as here the co-makers transferred cer¬ 
tain stock. The bill of sale recited (pp. 228-9) that the debtors 
were unable to pay the money called for by the note and there¬ 
fore "offered to make payment thereof in mercantile stocks,” 
that the bill of sale did "transfer” the stock of goods to the 
creditor "in payment of the said * * * promissory note,” and 
that the creditor, who also signed the instrument, accepted the 
goods "which such persons have sold to him in payment” of the 
note. It was argued that the bill of sale necessarily had the effect 
of being a conveyance in payment of the indebtedness by opera¬ 
tion of law. The Supreme Court held it to be merely "additional 
security” and said (pp. 230, 231): 

"The face of an instrument is not always conclusive of its 
purpose. * * * In other words, the real transaction is per¬ 
mitted to be proved. * * * '* * * the equity upon which 
the court acts in such cases arises from the real character 
of the transaction, * * 

In both Peugh v. Davis, 96 U.S. 332 and Brick v. Brick, 98 
U.S. 514, Mr. Justice Field, delivering the opinion of the court, 
cited the opinion rendered by him in Pierce v. Robinson, 13 Cal. 
116, when he was a Justice of the Supreme Court of California. 
In the latter case, wherein a judgment sustaining a transfer as 
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absolute was reversed, he expounded the governing principles 
of equity at length and with great lucidity. Said he (pp. 125- 
127): 

"The entire doctrine of equity, in respect to mortgages, 
has its origin in considerations independent of the terms 
in which the instruments are drawn * * *. 

"* * * the equity upon which the Courts act arises from 
the real character of the transaction. * * * Whether the in¬ 
strument * * * is to be regarded as a mortgage, depends 
upon the circumstances under which it was made, and the 
relations subsisting between the parties. Evidence of these 
circumstances and relations is admitted, not for the purpose 
of contradicting or varying the deed, but to establish an 
equity superior to its terms. * * * it is the settled policy 
of equity, admitting of no departure, never to permit a 
security to be converted by any contemporaneous agree¬ 
ment into a sale, * * *. Debtors, under the force of press¬ 
ing necessities, will submit to almost any exactions for 
loans of trifling amount, compared with the value of the 
property, * * *. A mortgage * * * is, in form, a convey¬ 
ance of a conditional estate, and the assertion of a right 
to redeem from a forfeiture, involves the same departure 
from the terms of the instrument, as in the case of an abso¬ 
lute conveyance executed as security. * * * The equity 
arises and is asserted, in both cases, upon exactly the same 
principles, and is enforced without reference to the agree¬ 
ment of the parties, but from the nature of the transaction 
to which the right attaches, from the policy of the law, as 
an inseparable incident.” 

In. Hodgkins v. Wright, 127 Cal. 688, 60 Pac. 431, a judg¬ 
ment that a deed absolute in form was not a mortgage was re¬ 
versed despite the special verdict of an advisory jury finding 
that the parties did not intend the deed to be a mortgage or 
security for the indebtedness. The court said (p. 690): 

"If in fact and in law the instrument is a mortgage, it does 
not matter that the parties intend and stipulate that it shall 
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be something else, and that, in case of a failure to pay, the 
title of the mortgage shall be absolute.” 

Flowing from the fundamental doctrine are certain rules uni¬ 
versally applied in determining the nature of any transfer of 
property by a debtor to a creditor. They are rules of construc¬ 
tion to determine the intention of the parties. But they are more 
than that. In proper cases they lead equity to impress indelibly 
the mark of a pledge on a transaction regardless of whether the 
parties intended an outright transfer. 

In the oft-cited case of Villa v. Rodriguez, 12 Wall. (U.S.) 
323, the Court reversed a judgment sustaining a conveyance as 
absolute and said (at p. 339): "That the mortgagor knowingly 
surrendered and never intended to reclaim is of no consequence.” 
In Russell v. Southard, 12 How. (U.S.) 138, the Supreme Court 
held that a conveyance absolute in form was a mortgage, revers¬ 
ing the judgment of the lower court, although (p. 156) the 
grantor "believed his right to redeem was probably extinguished.” 
It further said (p. 151): 

"In respect to the written memorandum, it was clearly 
intended to manifest a conditional sale. Very uncommon 
pains are taken to do this. * * * But it is not to be for¬ 
gotten, * * * it is the duty of the court to watch vigilantly 
these exercises of skill, lest they should be effectual to ac¬ 
complish what equity forbids; and that, in doubtful cases, 
the court leans to the conclusion that the reality was a 
mortgage, and not a sale. * * *” 

"It is true, Russell must have given his assent to this form 
of the memorandum; but the distress for money under 
which he then was, places him in the same condition as 
other borrowers, in numerous cases reported in the books, 
who have submitted to the dictation of the lender under 
the pressure of their wants; and a court of equity does not 
consider a consent, thus obtained, to be sufficient to fix the 
rights of the parties. 'Necessitous men,’ says the Lord 
Chancellor, in Vernon v. Bethell, 2 Eden. 113, ‘are not, 
truly speaking, free men; but, to answer a present emer- 



161 

gency, will submit to any terms that the crafty may impose 
upon them/ ” 86 

The fact that the relationship of the parties has started as 
debtor and creditor or lienor and lienee^ or the like, is of 
tremendous import. The presumption is strong that the charac¬ 
ter of the relationship has not changed, and that any transfer to 
the creditor by the debtor, no matter what the form, is still by 
way of security only. The courts watch transactions between 
mortgagor and mortgagee or between debtor and creditor with 
solicitude; they jealously scrutinize any alleged outright transfer, 
and if the matter is in any way in doubt resolve it in favor of a 
transfer as security; every presumption is against an outright 
transfer of title. Peugh v. Davis, 96 U.S. 332; Lewis v. Wells, 
85 Fed. 896; Cassem v. Heustis, 201 Ill. 208, 66 N.E. 283; 
O’Neill v. Capelle, 62 Mo. 202; Lynch v. Ryan, 132 Wis. 271, 
111 N.W. 707; 2 Story on Equity Jurisprudence (l3thed. 1886), 
Sec. 1018b and 1019. 

We have also seen (pp. 121, 122, supra), that where the trans¬ 
action claimed to be an outright transfer had its inception in an 
application for a loan, or in negotiations for security, or for more 
or better security, the transaction which emerges will be regarded 

as of the same character in the absence of the clearest proof per- 

• 

mitting no other conclusion. 

And we have seen, too (at pp. 132, 133, supra), that the cir¬ 
cumstance that the debt continues after the transfer is either con¬ 
clusive that the conveyance was as security only, or of over¬ 
whelming effect. In Sutphen v. Cushman, 35 Ill. 186, 197, the 
court said: 

36in a footnote on page 568, 4 Pomeroy’s Equity Jurisprudence (5th 
ed.) states: 

"A court of equity will look beyond the external form, at the real 
relations between the parties, and will protect the debtor’s equity 
of redemption, if necessary in opposition to the literal terms of the 
instrument. This principle lies at the base of the entire equitable 

doctrine * * 
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"It is sufficient for us to know that when he took the 
conveyance on account of a pre-existing indebtedness, with¬ 
out in any manner canceling or discharging it, that equity 
will regard the deed as a mortgage, whether he so regarded 
it or not" 

In Montgomery v. Sped, 55 Cal. 352, the court said: 

"The only inquiry, then, necessary to be made is, whether 
the relation of debtor and creditor remains, and a debt still 
subsists between the parties. If it does, then the conveyance 
must be regarded as a security for the payment, and be 
treated in all respects as a mortgage.” (p. 354) 

In Anderson Bros. Mfg. Co. v. Larson, 326 Ill. App. 82, 61 
N.E.2d 410, it was held, reversing the lower court, that a "col¬ 
lateral holding of stock could not be converted to ownership 
of the stock without crediting the note evidencing the debt se¬ 
cured with the value of the stock at the time of alleged con¬ 
version to ownership." 

Where a mortgagee claims that a conveyance has been made 
to him, "principles almost as stern are applied as those which 
govern where a sale by a cestui que trust to his trustee is drawn 
in question." The rule is so stated in Villa v. Rodriguez, 12 
Wall. (U.S.) 323, and is quoted approvingly in 3 Williston on 
Contracts (Rev. ed. 1936), Sec. 771, pp. 2174 et seq. In Clarke 
v. Fast. 128 Cal. 422, 61 Pac. 72, the court, citing Peugb v. 
Davis, supra, and Villa v. Rodriguez, supra, said (p. 427): 

"It appearing from the answer that defendant’s interest 
in the [insurance] policy was, in its inception, that of a 
mortgagee, the burden rested upon him to show that the 
subsequent transaction, by which he claims to have become 
the owner of it, was fair, that no advantage was taken of 
Clarke’s necessities, and that the consideration paid was 
adequate.” 


So also Lynch v. Ryan, 132 Wis. 271, 111 N.W. 707; Sutphen 
v. Cushman, 35 Ill. 186 at 197. 
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And in Marshall v. Thompson, 39 Minn. 137, 39 N.W. 309, 
a conveyance was held to be merely a substitution o£ security for 
an existing debt despite the absolute form of the conveyance 
relied upon, the court saying (39 N.W. at 311): 

"The plaintiff’s rights must be determined by the character 
of the original transaction. * * * Any additional conveyances 
exacted or secured by the mortgagee for his benefit cannot 
be used to prevent a redemption. They 'proceed from the 
same old root, and are subject to the same equity; other¬ 
wise hardship and oppression might be practised upon the 
mortgagor' * * * The rule is inflexible, 'once a mortgage, 
always a mortgage’ * * *” 

The very source of the doctrine is the relationship of debtor 
and creditor, the power which a creditor necessarily has over his 
debtor, and his ability to exercise that power inequitably and 
unfairly to the disadvantage of the debtor. 

4 Pomeroys Equity Jurisprudence (5th Ed. 1941), p. 570, 
states: 

"This doctrine is based upon the relative situation of the 
debtor and the creditor; it recognizes the fact that the 
creditor necessarily has a power over his debtor which may 
be exercised inequitably; that the debtor is liable to yield to 
the exertion of such power; and it protects the debtor abso¬ 
lutely from the consequences of his inferiority, and of his 
own acts done through infirmity of will. The doctrine is 
universal in its application, and underlies many special rules 
of equity.” 

A debtor’s necessitous condition and the overwhelming 
strength of the creditor are factors which almost conclusively 
establish that a transfer of property, outright in form, will con¬ 
stitute a mortgage or pledge only. These facts were emphasized 
by the Supreme Court in Russell v. Southard, 12 How. 133, in 
holding a deed to be a mortgage despite the debtor’s acknowl¬ 
edged consent to a deed absolute in form. The court said 
(pp. 153, 154): 
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''But such a transaction is to be scrutinized, to see whether 
any undue advantage has been taken of the mortgagor. 
Especially is this necessary when the mortgagee, in the 
inception and throughout the whole conduct of the busi¬ 
ness, has shown himself ready and skillful to take advan¬ 
tage of the necessities of the borrower. Strong language is 
used in some of the cases on this subject.” 

In Villa v. Rodriguez, supra, the Supreme Court stated at 
length the importance of the unequal bargaining power of a 
mortgagee and a mortgagor in financial need. It said (p. 339): 

"The law upon the subject of the right to redeem where 
the mortgagor has conveyed to the mortgagee the equity of 
redemption, is well settled. It is characterized by a jealous 
and salutary policy. * * * To give validity to such a sale by 
a mortgagor it must be shown that the conduct of the 
mortgagee was, in all things, fair and frank, and that he 
paid for the property what it was worth. He must hold out 
no delusive hopes; he must exercise no undue influence; he 
must take no advantage of the fears or poverty of the other 
party. Any indirection or obliquity of conduct is fatal to 
his title. Every doubt will be resolved against him.” 

In Montgomery v. Sped, 55 Cal. 352, 354, the court referred 
to the unequal bargaining * powers of creditors and debtors in 
equally strong language. 37 See also Morris v. Nixon, 1 How. 
(U.S.) 118; Murray v. Butte-Monitor Tunnel Mining Co., 41 
Mont. 449, 110 Pac. 497. 38 

S7 " ’But,' as Mr. Justice Gaston says, in McDonald v. McLeod, 1 Ired. 
?q- 227, ’in examining transactions between borrowers and lenders, and 
between necessitous men and their creditors, courts of equity, aware of the 
unequal relation of the parties, and of the facility by which the former may 
be surprised into improvident arrangements, and of the moral coercion 
which the latter can exercise over their apparent freedom of action, are par¬ 
ticularly attentive to any circumstances tending to show an inconsistency 
between the form of an act and the intent of the parties, and will take great 
pains to get at the substance of what was done or intended to be done by 
them.’ ” (p. 354) 

the grantor in a deed absolute in form, but alleged to have been 
intended as a security, was financially embarrassed at the time of its execu- 
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The fact that a debtor was financially embarrassed at the time 
of the transfer has been considered important in numerous other 
cases, some few of which are cited in a footnote. 39 

Similarly, the adequacy of the consideration received by the 
transferor is always significant and often controlling. As said in 
Peugb v. Davis, 96 U.S. 332, not only must it clearly appear 
that such an outright transfer was intended, but (p. 337) 

"The release must also be for an adequate consideration; 
that is to say, it must be for a consideration which would be 
deemed reasonable if the transaction were between other 
parties dealing in similar property in its vicinity. Any 
marked undervaluation of the property in the price paid 
will vitiate the proceeding.” 40 

In Russell v. Southard, 12 How. (U.S.) 138, the court said: 

" '* * * In examining this question it is of great importance 
to inquire whether the consideration was adequate to induce 
a sale. When no fraud is practiced, and no inequitable 
advantages taken of pressing wants, owners of property 
do not sell it for a consideration manifestly inadequate, 
and therefore, in the cases on this subject great stress is 
justly laid upon the fact that what is alleged to have been 
the price bore no proportion to the value of the thing said 

to have been sold.’ ” (p. 148) 

******* 

"And Chancellor Kent, in Holdridge v. Gillespie, 2 Johns. 
(N.Y.), Ch., 34, says, 'the fairness and the value must 
distinctly appear.’ ” (p. 154) 

tion, being sorely pressed for money, and therefore at the mercy of his 
creditor and unable freely to dictate the terms of the security, this cir¬ 
cumstance will be considered as tending to show the intention to create a 
mortgage” (pp. 499-500). 

39 Dickens v. Heston, 53 Idaho 91, 21 Pac.2d 905; Lends v. Wells, 85 
Fed. 896; Smith v. Berry, 155 Ky. 686, 160 SW. 247; Dean v. Radford, 
137 Mich. 617, 101 NW. 598; Hudkins v. Crim, 72 W.Va. 418, 78 S.E. 
1043; Brown v. Gaffney, 28 Ill. 149, 157, 158; Chance v. Jennings, 159 
Mo. 544, 6l S.W. 177,181. 

. 40 And see Lynch v. Ryan, 132 Wis. 271, 111 N.W. 707, at 708, where 
a judgment holding a transfer to be absolute was reversed. 
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And it is always held that, where inadequacy of price is coupled 
with pressure of debt, superiority of the creditor’s position, threats 
of foreclosure or other elements of a similar character, a transfer 
of property to the creditor by his debtor will be conclusively 
treated as a transfer by way of security only. Murray v. Butte- 
Monitor Tunnel Mining Co., 41 Mont. 449, 110 Pac. 497, deal¬ 
ing with transfer of shares of stock by endorsement in blank. 
See also Villa v. Rodriguez, 12 Wall. (U.S.) 323; Dickens v. 
Heston, 53 Idaho 91, 21 Pac.2d 905; 41 C.J. 337; Simpson v. 
First National Bank of Denver, 93 Fed. 309 (8 Cir.). 

Barden of Proof. 

In a case where there was no pre-existing indebtedness, but a 
deed is given upon passage of money to the transferor and the 
question is whether the money was a loan or payment of pur¬ 
chase price, the burden of proof may be on him who asserts 
that the deed absolute on its face is a mortgage. But where, as 
here, the debtor-creditor relationship already exists, and there is 
a purported transfer of the debtor’s interest in property, the 
burden lies on him who asserts that the transaction was absolute 
and not by way of security only. In Simpson v. First National 
Bank, 93 Fed. 309 (8 Cir.), the court reversed a judgment which 
had held certain transfers to be absolute and said (p. 311): 

"* * * where the relation of debtor and creditor or of 
mortgagor and mortgagee exists, and conveyances are made, 
or property is delivered by the debtor to the creditor, the 
legal presumption is that the relation continues, and that 
the transfers were made as further security for the debt.” 

To the same effect are Villa v. Rodriguez, 12 Wall. (U.S.) 323; 
Russell v. Southard, supra; Clarke v. Fast, 128 Cal. 422, 6l Pac. 
72; Marshall v. Thompson, 39 Minn. 137, 39 N.W. 309; Lynch 
v. Ryan, 132 Wis. 271, 111 N.W. 707; Sutphen v. Cushman, 
35 Ill. 186, 197; Montgomery v. Spect, 55 Cal. 352, 354. 
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If this is the rule where on its face the transfer is absolute, 
a fortiori it must be true where, as here, the transfer was not 
absolute on its face but more consonant with a pledge. 


Applicability to Personal Property, Corporations, and 
to Cases Where Government Officials Are Parties. 

The foregoing principles are as applicable to personal prop¬ 
erty and pledges as they are to real property and mortgages and 
apply to corporate stock issued in the name of the pledgee who 
claims to be the owner. 41 They protect corporations as well as 
natural persons. 42 

In Schmitt v. Wright, 317 Ill. App. 384, 46 N.E.2d 184, these 
principles were applied to protect the stockholders of the debtor. 
The facts there were in all material respects the same as here. 
The corporation being heavily indebted and bankruptcy being 
threatened, the principal stockholder transferred 'his stock to the 


41 3 Williston on Contracts (Rev. ed. 1936), Sec. 771, p. 2171; Brick 
v. Brick, 98 U.S. 514; Cabrera v. American Colonial Bank, 214 U.S. 224; 
Morgan’s Assignees v. Shinn, 15 Wall. (U.S.) 105; Schmitt v. Wright, 
111 Ill. App. 384, 46 N.E.2d 184; Clarke v. Fast, 128 Cal. 422, 425, 61 
Pac. 72; Golden v. Fischer, 27 Cal. App. 271, 149 Pac. 797; People v. 
Robinson, 107 Cal. App. 211, 290 Pac. 470; Meyer v. Thomas, 18 Cal. 
App. 2d 299, 63 Pac.2a 1176; Murray v. Butte-Monitor Tunnel Mining 
Co., 41 Mont. 449, 110 Pac. 497; Hodgson v. Burroughs, 175 Md. 413, 
2 Atl. 2d 407, 413; Brown v. New York Life Ins. Co., 22 F. Supp. 82 
(W.D.S.C.) ; Mount T'tvy Winery v. Lewis, 134 Fed.2d 120 (9 Cir.) ; 
Western Underwriting & Mortgage Co. v. Valley Bank of Phoenix, 237 
Fed. 45 (9 Cir.) ; Chapin v. Tampoorlos, 325 Ill. App. 219, 59 N.E. 2d 
334; Sullivan v. Lewis, 170 Wash. 413, 16 Pac.2d 834; Manufacturers 
Trust Co. v. Chris Schroeder & Son Co., 224 Wis. 580, 271 N.W. 915; 
Williams v. Chadwick, 14 Conn. 252, 50 Atl. 720; Susman v. Whyard, 
149 N.Y. 127, 43 N.E. 413; Martin v. Bankers Trust Co., 18 Ariz. 55, 
156 Pac. 87; Smith v. Becker, 192 Mo. App. 597, 184 S.W. 943; In re 
American Fibre Reed Co., 206 Fed. 309 (E.D. Ky.), aff’d in Home Bond 
Co. v. McChesney, 239 U.S. 568; Union Securities Inc. v. Merchants Trust 
& Savings Co., 205 Ind. 127, 185 N.E. 150. 

42 Helvering v. F. & R. Lazarus & Co., 308 U.S. 252, 255; Power & 
Irrigation Co. v. Capay Ditch Co., 226 Fed. 634 (9 Cir.) ; Western Under¬ 
writing & Mortgage Co. v. Valley Bank, 237 Fed. 45 (9 Cir.) ; Claude 
Banta, Inc. v. Wilmington Suburban Water Co., 46 A.2d 876 (Ct. of Ch. 
Del. 1946). 
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creditor; the creditor operated and managed the debtor com¬ 
pany. The suit was to redeem, for an accounting, and for re¬ 
turn of the debtor company’s property to its stockholders. The 
court held (46 N.E.2d 184, 189): 

"the contract was a pledge of the plaintiff’s stock to secure 
a debt, giving the defendants as additional security the 
right to enter into possession and control of the business 
and properties for the purpose of repaying the debt from 
the operations.” 

Public officials must observe the standards required of private 
persons in the field of contract and debt. -43 As was said in 
United States v. Utah, Nevada and California Stage Co., 199 
U.S. 414, at 423: 

"The same principles of right and justice which prevail 
between individuals should control in the construction and 
carrying out of contracts between the Government and in¬ 
dividuals.” 

C. DISCUSSION OF THE TRIAL COURT'S REASONS FOR REFUSING TO 
APPLY THE FOREGOING PRINCIPLES APPLICABLE TO THE DEBTOR- 
CREDITOR RELATIONSHIP. 

Three major errors underlie the trial court’s refusal to apply 
these equitable principles. 

1. The Trial Cow* Recognized the Disparity in Bargaining Power bet Refused to 
Accept Its Consequences for Reasons Making Them Even More Compelling. 

In its Opinion the trial court (J.A. 274) stated, "With 
reference to the claim of gross disparity and [in?] bargain¬ 
ing power this argument carries no weight.” Thus the court 
recognized the disparity in bargaining power but refused to be 

43 In all respects contracts with a government agency are subject to the 
same rules of construction as contracts between private individuals. United 
States v. Gibbons, 109 U.S. 200; United States v. Purcell Envelope Co., 
249 U.S. 313, 318; United States v. Bostwick, 94 U.S. 53, 66; Hollenback 
v. United States, 233 U.S. 165, 171; United States v. Seaboard Air Line 
Rwy. Co., 22 F.2d 113, 114 (4 Cir.) ; Reading Steel Casting Co. v. United 
States. 268 U.S. 186. 
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impressed by it. Now the reason for the court’s refusal to be 
impressed was its view (J.A. 274) that "the Commission was as 
reluctant to assert its own rights as a creditor against Dollar of 
Delaware and as anxious to have the operation of the line 
continue as were the Dollar interests.” Yet if there was any 
such reluctance, it was purely subjective, for it was never revealed 
to the debtors. We need only compare this supposed and un¬ 
revealed reluctance with certain admitted facts as follows: 

(a) June 30, 1937 was allowed by the Commission to pass 
without replacing the cancelled mail contracts with a subsidy, 
in full belief that as a consequence the company could not con¬ 
tinue in business after that date (p. 17, supra). 

(b) October 8, 1937, it repudiated the Dunne-Radner agree¬ 
ment and offset the mail pay "in full recognition of the fact 
that the action taken would force the Dollar Steamship Line 
into bankruptcy or reorganization proceedings” (p. 20, supra). 

(c) December 22, 1937, it told Mr. Dollar that nothing was 
left for him to do but to sell the ships, which meant an end 
to the company (p. 24, supra). 

(d) January 7, 1938, Chairman Kennedy threatened to throw 
the company into bankruptcy within 24 hours unless his de¬ 
mands were met (p. 26, supra). 

(e) May 14, 1938, Chairman Land informed the directors 
that he would throw the company into bankruptcy unless it com¬ 
plied with his demands (p. 44, supra). 

(f) July 9, 1938, Mr. Laughlin, in addressing the directors, 

repeated the threat (p. 52, supra). 44 

• 

♦♦Had the company voluntarily gone into 77B proceedings upon the 
termination of the mail contracts, June 30, 1937, it would have saved 
$4,000,000 lost in the next 13 months (J.A. 1290). That it did not go 
into bankruptcy was not due to the Commission but to the dogged de¬ 
termination of the management, the loyalty of its shippers anathe co¬ 
operation of creditors other than the Commission. These creditors and 
stockholders put up by way of loans and capitalization of claims, an 
amount almost equal to the $4,000,000 lost, in order to maintain the 
steamship company in operation (J.A. 1290). 
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If, then, the Commission was reluctant to see the line dis¬ 
continued, that fact, rather than excusing the Commission’s con¬ 
duct, affirmatively demands application of the equitable doc¬ 
trines we invoke. It is a confession that the situation of Dollar 
•of Delaware justified the granting of a subsidy and an extension 
of the debt, and that the Commission never had a bona fide in¬ 
tention to do otherwise. If that is so, its delays, its threats, its 
backtracking, its repeated repudiations of its word, were nothing 
but "bluff”—devices and schemes to coerce the owners to give 
up their title! That, if ever there was a case for which the 
rules of equity were designed, would be it. 

We have never made any imputations about the Commission’s 
motives, but we submit that the trial court’s reasoning necessarily 
does. We have not done so because the issue was an objective 
one. As said by Mr. Justice Murphy, in Comstock v. Institu¬ 
tional Investors, 335 U.S. 238, 

"Like negligence, inequity may be present where there is 
the utmost subjective good faith.” 

And as said in United States v. Atlantic Dredging Co., 253 
U.S. 1, where damages for breach of warranty were awarded 
against the United States for conduct which objectively amounted 
to "deception,” "it was not the less so because its impulse was 
not sinister or fraudulent.” 

The equitable principles of construction apply despite lack 
of actual fraud and notwithstanding absence of any fraudulent 
intent. Meyer v. Thomas, 18 C.A.2d 299, 63 P.2d 1176; Golden 
v. Fischer, 27 Cal. App. 271, 149 Pac. 797. Fraud would exist, 
not in obtaining the transfer, but in later insisting that it was 
absolute. 

2. The Coart Labored Under a Factually Erroneous View of the Relationship 
of the Parties; Dollar of California and R. Stanley Dollar Were Joint 
Debtors and Mortgagors with Dollar of Delaware. 

In its Memorandum Opinion (J.A. 270) the trial court recog¬ 
nized the rule ( Borland v. Nevada Bank, 99 Cal. 89, 95, 33 
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Pac. 737, 739) that when a debtor deposits property with his 
creditor it is presumed that it was intended as collateral se¬ 
curity. But the court argued that the rule did not apply here 
because there was "no debt, for there was never any mortgagor- 
mortgagee relationship between the Commission and the plain•- 
tiffs since 1929 when the ships were conveyed to Dollar of 
Delaware” (Italics are the court’s). 

This statement of fact is absolutely in error as to plaintiffs 
Dollar of California and R. Stanley Dollar. Because of this error 
we carefully recited the facts at pages 7, 8, supra. Under the 
express terms of the governing documents, both the debtor- 
creditor relationship and the mortgagor-mortgagee relationship 
between the Commission (as successor to the Shipping Board) 
and the plaintiffs Dollar of California and Mr. Dollar certainly 
did exist when the agreement of August, 1938, was made. And 
the fact that their personal debt came to an end upon transfer 
of the stock to the Commission does not refute the presumption 
stated in the Borland case, for the raison d’etre of the presump¬ 
tion is to prevent creditors from retaining property on the 
theory that it was received in payment of a debt rather than as 
security (cf. pp. 6, 118, 158 et seq., supra). 

From its erroneous premise of fact the court (J.A. 270) drew 
an erroneous conclusion. It continued: "Plaintiffs not being 
mortgagors, they had therefore no equity of redemption.” Yet, 
since Mr. Dollar and Dollar of California were mortgagors of 
the ships, they did have an equity of redemption in them. 

With this erroneous conclusion as a new premise, the court 
proceeded with its thesis, thus: It apparently conceded that if 
Dollar of Delaware had transferred its ships to the Commission, 
the transfer would be held to be only a security, because any 
other construction would cut off the equity of redemption. But 
the transfer of the stock, it holds, was not a transfer to the 
creditor of an "equity of redemption,” and, therefore, a differ¬ 
ent result must follow. 
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Without regard to the factual error of the premise on which 
it rests, this reasoning is fallacious for two reasons, each of 
which we now briefly note. 

3. The Principles of Eqnity Invoked by Appellants Are Not Confined to Trans¬ 
fers of an Eqnity of Redemption; They Apply to Any Transfer of Property 
by Debtor to Creditor. 

It is true that equity is particularly severe in frowning on any 
claim that an '"equity of redemption” in mortgaged property has 
been conveyed by mortgagor to mortgagee, but the equitable rules 
are by no means so confined. They also look askance at any claim 
of absolute transfer of any property from a debtor to a creditor 
and at transfers by non-debtors in connection with another’s debt. 

Thus Borland v. Nevada Bank, 99 Cal. 89, 33 Pac. 737, which 
the trial court sought to distinguish in this very connection, was 
not a case of transfer of an equity of redemption from mort¬ 
gagor to mortgagee but merely of a transfer of previously un¬ 
pledged property from debtor to creditor. In Villa v. Rodriguez, 
12 Wall. (U.S.) 323, not only transfers by debtor-mortgagors 
but transfers by others in conjunction with them were held to be 
as security. In Simpson v. First National Bank, 93 Fed. 309 
(8 Cir.), a debtor transferred to his creditors three groups of 
property, consisting of certain realty already mortgaged to the 
creditor and two groups of personalty which had in no way yet 
been pledged or mortgaged. Thus no "equity of redemption” was 
involved relative to the personalty. Yet the court held all trans¬ 
fers to be for security, reversing the trial court, and pointed 
out that the rules apply not only to cases where the mortgagor 
transfers the mortgaged property to the mortgagee but where 
a debtor transfers any property to a creditor. Schmitt v. Wright, 
317 Ill. App. 384, 46 N.E.2d 184, involved a transfer by the 
stockholder of his stockholdings to his corporation’s creditor, 
as here. 

In addition to these three cases many others cited at pp. 157 
to 168, supra, were cases of transfers by debtors to creditors 
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where no pre-existing mortgage relationship existed; e.g., Russell 
v. Southard, 12 How. (U.S.) 138; Pierce v. Robinson, 13 Cal. 
116; Morris v. Nixon, 1 How. (U.S.) 118; Hodgkins v. Wright, 
127 Cal. 688, 60 Pac. 431; and see quotation at p. 164, supra, 
fn. 37. 

4. Moreover, the Transfers by the Stockholders of Their Stock, if Oitright, 
Would Be Equivalent to a Transfer of an Equity of Redemption. 

Equity is concerned with substance, not form. The shares of 
stock in fact represented the beneficial ownership of Dollar of 
Delaware and therefore of its assets, to wit, its mortgaged ships. 
It was the value of the ships over the amount necessary to pay 
the debt that represented the stockholders’ equity evidenced by 
their stock certificates. As a matter of practical sense, the equity 
of redemption in the ships was the equivalent of the stock¬ 
holders’ shares. If Dollar of Delaware were to convey to the 
mortgagee the equity of redemption in the ships without con¬ 
sideration, the shares lost all value. Conversely, if the share¬ 
holders conveyed their stock to the mortgagee without any 
credit on the debt, the creditor obtained control of the mort¬ 
gaged ships and of the equity of redemption just as surely as 
if Dollar of Delaware itself had conveyed the equity. 

Admittedly "a court of equity will never allow the mortgagee 
to avail himself of his position to obtain an advantage over the 
mortgagor by securing such an agreement for the vesting of the 
entire estate in himself.” -45 Yet it would be an easy circumvention 
of this salutary rule if the mortgagee were permitted to demand 
and secure from the mortgagor’s stockholders a conveyance of the 
same control; the rules applicable to a release of the equity of 
redemption would then be sham. And equity recognizes "the duty 
* * * to watch vigilantly these exercises of skill, lest they be 
effectual to accomplish what equity forbids” ( Russell v. South- 


*$Cassem v. Heustis, 201 Ill. 208, 66 N.E. 283. 




174 

ard, supra, at 15l). Yet the trial court has held that this circum¬ 
vention is permissible, and that equity permits to be done by 
indirection what could not be done directly. 

In fact, "anyone who has an interest in mortgaged premises,” 
and who "would be a loser by foreclosure,” "has the equitable 
right of redemption.” 59 Sec. 823, p. 1570; Liberty v. 

Pooler, 182 A. 216, 134 Me. 115. Mr. Dollar and Dollar of 
California had such an interest. 

Whether regarded as joint obligors for part of the whole debt, 
as they were vis-a-vis the creditor, or as sureties for part of it, 
as they were vis-a-vis Dollar of Delaware, they had an equitable 
right of subrogation to look to the mortgaged property. Restate¬ 
ment of Security (1941), Sec. 141(b). 46 Again, where one mort¬ 
gages property to secure a debt and thereafter sells the property 
to a grantee who assumes the debt—precisely what occurred here 
in 1929 (p. 7, supra)—the grantor still is liable and has a 
lien on the mortgaged property to protect him. Restatement of 
Restitution (1937), Sec. 104, Illustration 4. He therefore has a 
right to redeem, for this purpose being a surety, and sureties 
on the mortgage indebtedness or any part of it have a right to 
redeem. Cilley v. Herrick, 103 A. 777, 117 Me. 264; 59 C.J.S., 
Sec. 836, p. 1597. 

Still again, in their capacity as controlling stockholders of 
Dollar of California, plaintiffs had an interest in the mortgaged 
ships which they were entitled to protect. While it is true that 
a corporation and its stockholders are separate entities and that 
the legal title to corporate property is in the corporation, that 
legal theory is never extended beyond its reason and policy, and 
the stockholders are treated as beneficial owners whenever the 
ends of justice are served thereby. 13 Am. Jur. 160. They have. 

^So also Prairie State Bank v. United States, 164 U.S. 227, 232; Hurt 
v. Read, 108 F.2d 282 (5 Cir.) ; Maryland Casualty Co. v. United States, 
53 F. Supp. 436 (Ct. Q.) ; Continentid Casualty Company v. City of Pitts¬ 
burgh, 68 F. Supp. 805 (W.D. Pa.). 
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an interest in the corporation’s assets entitled to protection. 1 
Fletcher Cyc. Corp. (Perm. Ed. 1931), pp. Ill, 118. Wailes 
v. Davies, 158 Fed. 667, 674. By way of illustration of these 
principles, stockholders have an insurable interest in the corporate 
assets entitling them to carry insurance thereon. Fletcher, p. 114; 
Wailes v. Davies, supra, at 674. Numerous cases hold that if 
the corporate property is sold on foreclosure, the stockholders 
may compel the corporation to reimburse them if they re¬ 
deem it. 47 A cestui que trust has a right to redeem trust assets. 
59 C.J.S., Sec. 836, p. 1597. He is the "equitable owner of the 
equity of redemption,” Illinois Nat. Bank v. Gwinn, 390 Ill. 395, 
61 N.E.2d 249, 159 A.L.R. 468, 475.' And as said in Hyams v. 
Old Dominion Co., 113 Maine 294, 93 Atl. 747: 

"It seems also to be well settled that for practical purposes 
a corporation may, in some respect, be treated as a trustee 
for the benefit of its stockholders, whenever necessary for 
the protection of their interests. In a sense it holds the 
corporate property in trust for the stockholders.” (752) 

In the circumstances, to deny to plaintiffs the protection of 
settled rules of equity on the dry theory that the transfer of 
their stock was not the transfer of a technical equity of re¬ 
demption is to subtract the equity from the rules. 

I 

VI. 

Answer to the Arguments Upon Which the Trial Court Rested Its 
Erroneous Conclusion That the Transaction Was an Outright 
Sale: Here Discussion of Alleged Admissions. 

The contract on its face was more consonant with a pledge 
than a sale (p. 11, supra). It was drawn by the Commission 

47 Wailes v. Davies, supra; Wright v. Oroville Mining Co., 40 Cal. 20; 
Schnittger v. Old Home Consolidated Mining Company, 144 Cal. 603, 608, 
78 Pac. 9; Duquesne Gold Mining Co. v. Glaser, 46 Colo. 186, 103 Pac 
299; Baldwin v. Canfield, 26 Minn. 43, 1 N.W. 26l; Morrill v. Little Falls 
Mfg. Co., 46 Minn. 216, 48 N.W. 1124; Wunderlich v. Coeur D’Alene 
Vulcan Mining Co., 40 Idaho 173, 232 Pac. 588. 
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(pp. 53-56, supra); yet, according to the trial court it, ‘certainly 
leaves much to be desired from the standpoint of both clarity 
and precision.” It was the result of negotiations beginning in a 
demand for collateral. To construe it as a sale results in a harsh 
injustice. 

How then did the trial court arrive at its conclusion that it 
was a sale? Much of its opinion is negative, i.e., it consists of 
argument why the court was not persuaded by evidence sup¬ 
porting the nature of the contract as it appeared to be on its 
face. This argument we have already considered (see pp. 168- 
175, supra). We have also already considered some of the 
reasons advanced by the court for affirmatively holding the agree¬ 
ment to be one of sale (pp. 116-118, 127-129, supra). 

We now consider the court's other affirmative reasons. 

A. THE TRIAL COURT REFERRED TO ONLY ONE "ATTENDANT CIRCUM¬ 
STANCE." BUT IT WAS ONE HAVING NO LOGICAL RELEVANCE TO THE 
ISSUE. 

While the trial court speaks of “attendant circumstances” as 
an aid to construction of the contract, its opinion refers to 
only one, namely, the fact that “The Dollar interests were in¬ 
sistent that the Dollar name, flag and insignia be no longer used 
by Dollar of Delaware and that some provision be made for the 
absorption by it of some if not all of the employees of the 
management company. The Robert Dollar Company” (J.A. 273). 
“These are facts,” it asserts, “whose significance cannot be ex¬ 
plained away.” On the contrary, they are no basis at all upon 
which to rest a construction of the contract, one way or the 
other. 

As said in Peugh v. Davis, 96 U.S. 332, a construction that a 
debtor has transferred his property outright to his creditor will 
never be inferred from "equivocal circumstances” (p. 337). 

Whether pledge or sale, the Commission was taking over 
management of the company and would not relinquish it, though 
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a pledge, until the debt was paid in full. The last installment of 
the debt was not payable until 1951. Thus it was contemplated 
that the Commission might manage the company for as much as 
13 years. Commission management might mean political manage¬ 
ment. The name "Dollar” was respected to an amazing extent 
on the Pacific Coast and in the Orient (cf. Houlihan-Wilcox 
report, p. 36, supra). Mr. Dollar’s natural reluctance to have 
that name used in a company where no Dollar had any voice 
in the management is as consistent with a substitution of col¬ 
lateral as with a sale. For example, in May 1938, the Commis¬ 
sion was demanding the stock admittedly as a pledge only. When 
those 'demands were being considered at a directors’ meeting 
of Dollar of Delaware on May 13th, Mr. Dollar exclaimed: 
"For a man and bis family to turn over all they have and 
lose control of the company and not know whether the people 
operating it will operate it successfully—they could break it 
very easily 99 (J.A. 900-901). 48 Thus he expressed the fear that 

if the stock were pledged, the Commission would mismanage 

• 

the company. How, then, can a similar fear in August be evi¬ 
dence of a sale? The element is simply meaningless. 

Similarly, the idea that the humane desire of the displaced 
management to see that old employees should not be discharged 
by new management is any evidence of a sale is, we submit, 
wholly unmeritorious. 

B. PRIMARILY THE TRIAL COURT RESTED NOT ON ATTENDANT CIRCUM¬ 
STANCES BUT ON ALLEGED SUBSEQUENT ADMISSIONS WHICH WERE 
NOT ADMISSIONS AT ALL AND WHICH WERE NOT PROPERLY RECEIVED 
IN EVIDENCE. 

What the trial court really based its conclusions upon are 
supposed "admissions against interest, after the deal was made” 
(italics are the court’s) (J.A. 272). There are two complete 
and independent answers to these alleged "admissions”: 


48 These are his exact words, reported stenographically at the time. 
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(a) They were not admissions at all. 

(b) While the circumstances in which a contract is made 
aid its construction, subsequent events are not "surrounding cir¬ 
cumstances" at all, and subsequent admissions by one party or 
the other as to his interpreation of the contract’s legal effect are 
irrelevant. 

We shall discuss these two points in the order stated. 

1. Tto Alleged Admission! Were Not Admissions at All: Tbe Alleged Admis¬ 
sion Here Considered as Respects Each Plaintiff. 

No plaintiff*s rights can be affected by alleged admissions 
after the event of anyone but himself or his predecessor. There¬ 
fore we consider each plaintiff separately. 

(a) The Principal Plaintiff> Dollar of Califomia 9 the Claimant of All 
the B Stock . 

The supposed admission of Dollar of California is not some¬ 
thing but the absence of something . It is simply this: That in 
its balance sheet as of December 31, 1938 (D. Ex. 30, J.A. 
1515, 1516), prepared in 1939 by its auditors, John F. Forbes 
& Company, the stock was omitted from the balance sheet. 

Mr. Scott Dunham, under whose supervision the auditors pre¬ 
pared the balance sheet, testified that "in tax accounting practice 
and general accounting practice, the writing off of [an] item on 
the balance sheet implies” nothing "with respect to ownership 
or title” but only relates the figure at which the asset is carried. 
When ownership is to be passed on, a lawyer’s opinion is 
obtained (J.A. 2034). 

But the matter required no expert testimony. It is purely one 
of tax law and common sense. Where an asset is to be "written 
off” for tax purposes, it must be carried at no value, and, if it is 
carried at no value, it will not appear on the balance sheet. The 
reason here for "writing off” was to enable the company to take 
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a deduction for tax purposes under the provisions of Section 
23(g)(2) of the Internal Revenue Act of 1938 , 49 which per¬ 
mitted a deduction for worthlessness. 

By taking such a deduction one does not admit that he no 
longer owns the asset, because no sale or parting with ownership 
is a prerequisite to a deduction for worthlessness under that sec¬ 
tion. ( Montgomerys Federal Income Tax Handbook (1938-39), 
pp. 180, 181). An asset may become worthless from a variety 
of circumstances, such as change of management (Dunham, J.A. 
2034-2036). 50 It is ordinarily impossible to determine at what 
precise point of time a stock has become worthless, for "in the 
case of worthless stock * * * there is no closed and completed 
transaction.” Montgomery, supra, at p. 427. The cumulative 
effect of a series of occurrences over a period of years may 
render the stock worthless although subsequent events may re¬ 
vive its value. Nevertheless, tax laws and regulations require 
the loss to be claimed in the year when an "identifiable event” 
causing the worthlessness occurs. Montgomery, supra, p. 427; 
San Joaquin Brick Co. v. Commissioner, 130 F.2d 220 (9 Cir.) 
(and see Dunham, J.A. 2035). 

Since worthlessness is largely a matter of opinion, 51 since the 
Bureau of Internal Revenue, which operates by hindsight, places 
the burden of proof on the taxpayer, who must decide at the 
close of the taxable year whether an identifiable event has oc¬ 
curred, and since there has been a lack of consistency in die 
decisions, the taxpayer is confronted with a difficult decision. 

«52 Stat. 447, 46l. 

50 Among pertinent circumstances reviewed in the decisions are reorgani¬ 
zation, resignation of key employees, friendly or unfriendly status of 
creditors, etc. 

51 In the case of M. Thompson, B.T.A. Memo. Op., Docket 98082 
(C.C.H. Decisions 12,144-A) it was said: "Where a company is in the 
process of gradual but consistent deterioration, ♦ * * selection of any 
specific point at which the steadily vanishing value finally disappears is a 
task so difficult as to be virtually impossible * * 
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No matter what year the loss is claimed the Bureau is likely to 
disallow it on the ground that the "identifiable event" was either 
in an earlier or in a later year. 52 As a consequence. Judge 
Augustus Hand has observed in the case of Minnie K. Young v. 
Commissioner of Internal Revenue, 123 F.2d 597 (2 Gr.), that 

"In cases like this, the taxpayer is at times in a very difficult 
position in determining in what year to claim a loss. The 
only safe practice, we think, is to claim a loss for the 
earliest year when it may possibly be allowed and to renew 
the claim in subsequent years if there is any reasonable 
chance of its being applicable to the income for those 
years. 

The writers on the subject unanimously conclude that the only 
safe course of conduct is "to lay claim to the deduction at the 
first outward indications that the stockholder could expect to 
get nothing.” 53 

What were the facts confronting the taxpayers here at the 
end of 1938? First, there was a change in management. Mr. R. 
Stanley Dollar, who had been the head of Dollar of Delaware 
for years, ceased to be president and director on October 26, 
1938 (J.A. 1397). The significance of this fact is shown by 
the statement of Mr. Houlihan, the Commission’s Director of 
Finance, to the Commission on July 12, 1938 (D. Ex. 69, J.A. 

^For example, in the case of Estand, Inc. v. Commissioner, B.T.A. 
Memo. Docket 99915 (1941) (C.C.H. Tax Decisions 11,622-A), the 
taxpayer had claimed a loss from worthlessness of stock in 1937. The 
Board of Tax Appeals held that no identifiable event demonstrated such 
a loss prior to 1937. But in the case of American President Lines, Ltd. 
v. Anglim, Collector, C.C.H. U.S. Tax Cases, 42-2, par. 9619, the court 
held that stock of the same company had become worthless in 1936. 

5S Cf. article by Robert C. Brown, Professor of Law, Indiana University, 
in the November 1935 issue of the Pennsylvania Law Review, pp. 41, et 
scq., entitled "The Time for Taking Deductions for Losses and Bad Debts 
for Income Tax Purposes," and the article by Joseph B. Lynch of the New 
York Bar in Volume 8, Fordham Law Review, pp. 199, et sea., entitled 
"Losses Resulting from Stock Becoming Worthless—Deductibility Under 
Federal Income Tax Laws." See also Volume 19, Iowa Law Review, p. 631. 
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1672 at 1688), "that the adoption of the proposed plan would 
mean the withdrawal of R. Stanley Dollar from the company 
and that this would seriously impair the effectiveness of the 
company’s operations Moreover, Mr. Charles King, Executive 
Vice President in Charge of Operations since 1929, also resigned 
on October 26, 1938 (J.A. 1397). On the other hand, the new 
officers appointed by the Commission to take charge and operate 
the company had had no practical experience as steamship opera¬ 
tors. On that ground two of the Commissioners, Admiral Wiley 

# 

and Mr. Moran, unsuccessfully opposed the selection of the new 
officers (D. Ex. 71, J.A. 1711-1712). Certainly the taxpayers 
were entitled to entertain similar views to those of Mr. Houlihan 
and these two Commissioners. 

Second, since the transaction was a pledge with power of 
sale which could be exercised before default (see pp. 131, 120, 
121, supra), the Commission could sell the pledged stock at any 
time. And since it controlled the market for the ships, the prin¬ 
cipal asset behind the stock (see p. 62, supra), it had it in its 
power, if it cared to do so, to destroy all equity values. 

Third, the debt for which the stock was pledged was not 
payable according to schedule until the year 1951 (Second Blue 
Book, p. 234). It might be 13 years before the taxpayer might 
hope to secure a return of the stock; yet in the intervening time 
under the new management the stock might at some time prove 
to be worthless, and the tax authorities might relate the worth¬ 
lessness back to the year 1938. 

It is demonstrable with mathematical certitude that these 
considerations were in the taxpayer’s mind. On May 13, 1938, 
the demands of the Commission were admittedly for a pledge 
only, and Mr. Dollar expressed the view that if he turned over 
his stock in response to that demand, the new management might 
break the company. At p. 177, supra, we quoted some of his re¬ 
marks as stenographically reported. He also said (J.A. 919): 
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''They [the Commission] would have control of everything here 
and there is nothing to say they cannot come in and take it all 
away from me” And again (J.A. 901) : "It shows on the face of 
this, they are going to displace me after they get my collateral ” 

We submit, then, that the taxpayer’s belief that with transfer 
of control of management the stock might become worthless is 
no evidence whatever that it believed that it had transferred 
ownership. 

In 1942 Dollar of California spent several thousand dollars 
seeking to have its stock returned to it, prior to the time when 
the debt was paid and while the Maritime Commission was 
therefore still entitled to hold the pledge. Thereupon the stock 
was returned to the balance sheet and has since remained there 
(P. Ex. 176-179, J.A. 2037-2039), being carried at the exact 
amount of the expenditure. The trial court remarked in its 
Memorandum Opinion (J.A. 273) that "strangely enough the 
stock was again set up on its books in 1942 as an asset after 
counsel had been employed to recover.” What is strange, we 
submit, is not the fact but the trial court’s reaction to it. The 
fact demonstrates that dropping the stock from the balance 
sheet in 1938 had nothing to do with ownership but only with 
the fact that the investment therein was charged off. Subse¬ 
quently, when Dollar of California invested further sums in the 
stock in seeking its return, it acquired a new tax base for gain 
or loss, and that base went on to the books. 

(b) Other and Minor Plaintiffs . 

ADMIRAL ORIENTAL LINE AND MORTIMER FLEISHHACKER. 

Although the stock of Admiral Oriental Line and Mortimer 
Fleishhacker is also involved, there is in evidence no alleged 
admissions by either of them, and none are referred to by the 
trial court. 
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PLAINTIFF LORBER. 

The only purported admission by plaintiff Lorber is the bare 
fact that in his 1938 income tax return (D. Ex. 78, J.A. 1760- 
1762), admitted over objection (J.A. 1760), he took a deduc¬ 
tion for his stock as a capital loss. As we have just seen, that 
fact was no admission at all as to the nature of the transfer. 

In taking the deduction, his accountants used the schedule 
form for claiming a capital loss, without any accompanying 
explanation (J.A. 1762, 1764). This form, of course, refers to 
a loss on sale of securities. But whenever an asset becomes 
worthless, the statute provides that the loss must be treated for 
tax purposes as if it were a loss from sale or exchange on the 
last day of the year. Internal Revenue Act of 1938, Section 
23(g)(2); 54 Montgomerys Federal Income Tax Handbook 
(1938-39), pp. 180, 181. 06 

Since the tax laws required a deduction for securities becom¬ 
ing worthless to be taken as if the loss arose upon a sale, taking 
the loss in the only manner permitted could not be an admission 
that in fact there was a sale. As said in Helvering v. Hamm el, 
311 U.S. 504, 507: 

" "the term sale may have many meanings, depending on 
the context * * *. The meaning here depends on the pur¬ 
pose with which it is used in the statute and the legislative 
history of that use * * *’ ” 56 

M 52 Stat. 447, 461. 

55 Up to 1938 losses arising from worthlessness of stock investments were 
allowable as ordinary losses, deductible in full, but by the Revenue Act of 
1938 (effective May 1938) new and different provisions for the treatment 
of such losses were made by providing in Section 23 (g) as follows: 

" (2) If any securities (as defined in paragraph (3) of this subsec¬ 
tion) become worthless during the taxable year and are capital assets, 
the loss resulting therefrom shall, for the purposes of this title, be con¬ 
sidered as a loss from the sale or exchange, on the last day of such 
taxable year, of capital assets. 

"(3) As used in this subsection the term 'securities’ means (A) 
shares of stock in a corporation * * 

56 Similarly, the word "gift” for the purpose of gift tax laws does not 
have the same meaning as it has for other purposes. Commissioner v. 
Greene, 119 F.2d 383 (9 Gr.). 
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PLAINTIFF R. STANLEY DOLLAR. 

In April 1939, months after the agreement whose construction 
is involved, Mr. Dollar in his 1938 income tax return (D. Ex. 7, 
J.A. 1186, 1490-1494) also took a deduction for his stock as a 
long-term capital loss and used the schedule form for claiming 
such a loss. For the reasons stated, no admission can be tortured 
out of that fact, and admission of the return in evidence over 
objection was error (J.A. 1181-1186). 

The trial court’s Memorandum Opinion (J.A. 272) adds that 
in Mr. Dollar’s tax return "he indicated that the contract pro¬ 
vided for ’the surrender and transfer’ of all rights, title and 
interest in the A stock thus listed in his return.” The fact is that 
on the schedule in the return in which the loss is taken there is 
an explanation referring to the agreement of August 15, 1938 
and describing it as providing that ”R. Stanley Dollar will sur¬ 
render and transfer all his right, title and interest in and to cer¬ 
tain shares of Class 'A’ stock” (J.A. 1492). 

Certainly, this language is no admission of a sale. It is no 
more than the language of the contract itself, which provided 
for a ’’transfer.” This Court, when this case was last before it, 
held that the word ’’transfer” as it appears in the contract, did 
not establish a sale, and that the contract was more consonant 
with a pledge. That being so, it is inconceivable how the same 
language can be an admission against interest when used later 
in a tax return. Since a pledge of stock requires a ’’transfer” 
of "title” (see pp. 127-129, supra), a statement that title is trans¬ 
ferred is no admission of the purpose of the transfer. 

Moreover, the statement is not that of Mr. Dollar himself. 
He was advised by his tax experts that he was entitled to a 
deduction for tax purposes, and he left it to them to prepare the 
returns (J-A. 1181). As a layman, he could not know what 
terms were required to be used for tax purposes. 

No statement in a tax return filed in April 1939 could be 
evidence of Mr. Dollar’s intentions in entering into an agree- 
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ment in August 1938. What was put in the return could at most 
be evidence only of the conclusions of the agent preparing the 
return of the legal effect of a past transaction. But an agent’s 
expressions of legal conclusions concerning the nature of past 
transactions do not bind the principal and are not admissible as 
evidence of what the principal intended. Adelstein v. Greenberg, 
77 Cal. App. 548, 552, 247 Pac. 520; Hasman v. Canman, 136 
Cal. App. 91, 28 P.2d 372. In Borland v. Nevada Bank, 99 Cal. 
89, 33 Pac. 737, the transferor claimed that the transfer was in 
payment of the debt and the transferee bank that it was security. 
Subsequent to the transfer the bank’s officer who had handled 
the transaction referred to it as a "purchase.” The Court said 
(at p. 94) that this evidence "cannot be used to determine the 
nature of the transfer. Flood, as agent of the defendant, could 
not bind it by any admissions or declarations respecting the 
character of the transaction, which he might subsequently make 
in reference thereto.” 

The trial court in its Memorandum Opinion refers to one 
other supposed "admission” by Mr. Dollar. It says (J.A. 272) 
that in December 1940 he referred to himself as a "former 
owner” of the stock in controversy. 57 The facts, however, are 
these: The debt being still unpaid, the Commission had the 
right to hold possession of the pledge. For that reason, if 
a return was desired, it was necessary to finance it. One Rosen¬ 
baum was a financier, and Mr. Dollar had relations with him 
relative to financing the return of the stock. On December 
30, 1940 Mr. Dollar wrote to Mr. Rosenbaum (D. Ex. 5, J.A. 
1178, 1488) in that connection. In his letter he casually used 
the expression "former owners.” With all deference we sub¬ 
mit that it is absurd to say that a letter, the dominant pur¬ 
pose of which was to assert one’s rights to the stock, can be 

57 Thc court hastened to add that this reference is not binding on any 
other party (J.A. 272). 


186 

deemed an admission that he had no rights merely because of 
the use of the casual adjective "former.” 58 

We here again refer to the principles discussed at pp. 153-168, 
supra. Even where a transfer is absolute on its face and the 
transferor supposes that title has passed, the transaction may be 
for security. And if, in view of the surrounding circumstances 
that is what it is, then, as said in Brick v. Brick, 98 U.S. 514, 
516, "casual observations” later made by a party to the trans¬ 
action as to its nature are entitled to no weight at all. 

ESTATE OF J. HAROLD DOLLAR. 

The Memorandum Opinion states (J-A. 273) that the "execu¬ 
tors of the Estate of the late J. Harold Dollar * * * petitioned 
the California courts for an order authorizing the sale to the 
Commission” of stock held by the estate. This, as we shall 
point out, is not an accurate statement. The opinion then says 
of the episode now to be considered that it "may or may not 
be a quasi-admission”—a recognition that it is not in fact an 
admission at all—but states that it is "a surrounding circum¬ 
stance.” Yet the occurrence took place after the agreement of 

• 

August 15 th was signed and was wholly unknown to Dollar of 
California, R. Stanley Dollar, H. M. Lorber, Admiral Oriental 
Line . The Robert Dollar Company, Mortimer Fleishhacker or 
even to the heirs of J. Harold Dollar, until after this suit was 
brought in 1943. 

The facts are these: One Keith Ferguson, an attorney and 
an executor of the Estate of J. Harold Dollar, signed the agree¬ 
ment of August 15, 1938 for the estate. Subsequently, on 
August 31st, he prepared, and with his co-executor verified and 
filed a petition in the Probate Court (D. Ex. 20, J.A. 1462-1474) 

M In May 1938, when he was considering the Commission’s demands 
of April 28th, which were patently for a pledge only, Mr. Dollar spon¬ 
taneously exclaimed that if he complied, "they [the Commission] have 
the stock” (Stenographic report of meeting of directors May 24, 1938, P. 
Ex. 109, J.A. 949, at 952). 





s eeking approval of his execution of the agreement and author¬ 
ity to. carry it out While the caption of the petition (J.A. 1465) 
reads ‘'Petition of executors for order authorizing sale of stocks 
and approving and confirming agreement respecting Adjustment 
Plan of Dollar Steamship Lines Inc., Ltd.” nowhere in the body 
of the document or in its prayer is there any use of the word 
"sale” or suggestion of a sale. 39 The body merely refers (in 
paragraph VII, J.A. 1468) to the "Adjustment Agreement,” 
which is attached as an exhibit, and does not in the least char¬ 
acterize the nature of the transaction provided for in the agree¬ 
ment. The prayer of the petition merely asks that "this Court 
enter its order approving and confirming the execution by your 
petitioners of said agreements hereto attached,” and authorizing 
the executors to transfer the estate’s "right, title and interest” in 
the stock and to do whatever may be necessary to consummate 
the transaction provided for in the agreement (J.A. 1470-1471).®° 

In California, unlike many jurisdictions, executors do not own 
or have any property interest in the assets of the estate. Title 
to both real and personal property passes directly from the an¬ 
cestor at the moment of his death to his heirs or legatees (Cali¬ 
fornia Probate Code, Section 300 61 ). Before the probate court 
could act on the petition, notice had to be given to the heirs 

59 The same is true of the court order entered on the petition (D. Ex. 
21, J.A. 1476-1479). Since the order was not an act of any plaintiff herein 
or any predecessor, it could not be an admission by any party and is not 
relied on by the trial court. • 

60 As we have seen (p. 127, supra), the use of the words “right, title 
and interest," means nothing at all with respect to whether die transfer 
was absolute or in pledge. 

61 "When a person dies, the tide to his property, real and personal, passes 
to the person to whom it is devised or bequeathed by his last will, or, in the 
absence of such disposition, to the persons who succeed to his estate as 
provided in Division II of this code; but all of his property shall be subject 
to the possession of the executor or administrator and to the control of the 
superior court for purposes of administration, sale or other disposition under 
the provisions of Division III of this code, and shall be chargeable with the 
expenses of administering his estate, and the payment of his debts and the 
allowance to the family, except as otherwise provided in this code." 
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and creditors or a waiver of notice and a consent to granting 
petition had to be obtained from them. Waivers and consents 
were obtained from the widow (Agnes Barr Dollar) and the 
minor daughter (Alice Barr Dollar) of J. Harold Dollar and 
from the two large creditors. The waiver and consent signed by 
the widow and child (P. Ex. 182, J.A. 2044), which is identical 
in form with the others (P. Ex. 180, 181, J.A. 2043) does not 
contain reference to any "sale” or speak of any transfer or refer 
to any "right, title or interest.” It merely consents to an order 
approving and confirming the Adjustment Agreement without 
characterizing its nature. It describes the petition merely as one 
for "the approval and confirmation of said agreements.’’® 2 

Thus it is inaccurate to describe the petition as one seeking 
an "order authorizing a sale,” and there is no evidence that 
those signing the waivers knew anything of Mr. Ferguson’s char¬ 
acterization of the transaction. 

Furthermore, the transaction simply could not have been a 
"sale” under the California Probate law, because a probate sale 
must be for cash or credit, and, if for credit, 25% of the cash 
must be paid at the time of sale, plus a note for the balance 
secured by a pledge or chattel mortgage of the property sold 
(Probate Code, Section 773). 83 

62 The waiver reads: "The undersigned, Agnes Barr Dollar and Alice 
Barr Dollar, widow and daughter of the above named deceased, hereby 
consent to the entry of an order in the above entitled matter approving that 
certain Agreement Respecting Adjustment Plan of Dollar Steamship Lines 
Inc, Ltd., dated August 15, 1938, and approving the Supplemental Agree¬ 
ment dated August 19, 1938, and confirming the execution of such agree¬ 
ment by Keith R. Ferguson and Robert Dollar II, as Executors. The under¬ 
signed do hereby waive notice of the time and place of the hearing of the 
Petition by said Executors for the approval and confirmation of said agree¬ 
ments.” 

63 "Personal property may be sold for cash, or upon a credit. If a sale is 
made upon a credit, not less than twenty-five per cent of the purchase price 
shall be paid in cash at the time of sale. The executor or administrator shall 
take the note of the purchaser for the balance of the purchase money, with 
a pledge or chattel mortgage of the personal property sold, to secure the 
payment of said balance, or shall enter into a conditional sale contract under 
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Thus Mr. Ferguson’s petition, and the order entered upon it, 
find no support in California law except Probate Code, Section 
588, which reads: 

"In all cases where no other or no different procedure is 
provided by statute, the court on petition of the executor 
or administrator may from time to time instruct and direct 
him as to the administration of the estate and the disposi - 
tion, management, operation, care, protection or preserva¬ 
tion of the estate or any property thereof. * * 

• ' * 

. O 

What the Probate Court authorized could be no more than it 


had power to authorize, namely, confirmation of a transaction 

• 

for the "protection and preservation of the estate or its prop¬ 
erty.” The transaction here involved, as a pledge, would fall 
under that description, and the heirs and creditors in giving 
waivers certainly were approving only what the Probate Code 
contemplated.* 

Mr. Ferguson’s petition should never have been received as 
evidence in this case. Objection was made and overruled (J.A. 
1463, 1464). Though received, it should have been totally 
ignored. 

Since an executor in California has no property interest in 
the estate, his statements, acts or omissions are not admissible 
against those who have, the heirs. In re Bauer, 79 Cal. 304, 21 
Pac. 759. As attorney for the estate, his statements were equally 

* • • • * • * « • • ^ y £ ^ / 4 j 4 J 

inadmis sible as evidence. Outside of litigation in which they 
are made to dispense with the offer of testimony, admissions by 
an attorney are not chargeable to the client unless the making 
of the a dmis sions is specifically authorized. Horseshoe Mining 
Co. v. Miners? Ore Sampling Co., 147 Fed. 517 (8 Cir.); In re 
Larne 1 /s Estate, 148 Misc. 871, 266 N.Y.S. 564, 572. Thus in 
Lewis v. Duane, 141 N.Y. 302, 313, 36 N.E. 322, it was held 


which title is retained until such balance is paid, the terms of said note and 
pledge or chattel mortgage or contract to be approved by the court at the 
time of confirmation of sale.” 
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that an attorney entrusted with the foreclosure of a mortgage 
could not bind his client by a declaration that the client would 
not consider the mortgage to be foreclosed. In Welch v. John¬ 
son, 93 Ore. 591, 184 Pac. 280, it was held that a letter from an 
attorney admitting that his client had no claim and that there 
was no mistake in a conveyance was not binding on the client. 

Indeed, here the matter goes even further than merely whether 
an attorney has authority to make admissions of fact. Mr. Fer¬ 
guson's petition was not relied on by defendants for any admis¬ 
sion of facts but merely for his characterization or an opinion of 
the legal effect or meaning of an agreement already executed. 
It is settled that an attorney has no authority to bind a client 
by an expression of an opinion concerning legal rights. Restate¬ 
ment of Agency (1933), Sec. 288. Thus in Hasman v. Canman, 
136 Cal. App. 91, 28 P.2d 372 (1933), the court held (third 
headnote) that "An attorney is not authorized to waive rights 
of his client through a binding construction of the legal effect 
of an instrument.” In Adel stein v. Greenberg, 77 Cal. App. 
548, 552, 247 Pac. 520, the court said: 

"The statement of counsel * * * that there had been 
an assignment of the lease * * * is unimportant, being 
merely the statement of a legal conclusion, and even if it 
could be regarded as a matter of fact, was not binding on 
respondents because it was not made during the trial of 
die action on the merits as an admission or stipulation of 
fact.” 

In Duff v. Duff, 71 Cal. 513, 12 Pac. 570, an attorney filed 
a petition for letters of administration and in it made a state¬ 
ment that certain described real property belonged to the de¬ 
ceased. It was held that the petition was not admissible in evi¬ 
dence against the petitioner as an admission. The court said 
(at p. 525) that the authority of the attorney was to file a peti¬ 
tion appropriate to the procurement of letters and was therefore 
limited to the insertion of such allegations as the law required 
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such an application to contain. Since a description of the prop¬ 
erty of the decedent’s estate is not required for that purpose, 
his description wait beyond the scope of his authority, "and 
therefore the statements in the petition describing the property 

were not on that ground admissible.” 

, ■ 

. Here Mr. Ferguson’s authority, at best, went no further than 

% v *. v* 0»'. ST •*'£*’• .)*fi ‘Jm 

to petition for confirmation of the Adjustment Agreement, not 

• , - »< * • • > *. ■ • r*» * % 

to characterize it. See also discussion, at p. 185, supra, of Borland 
v. Nevada Bank, 99 Cal. 89, 33 Pac. 737, and Delaware County 
v. Diebold Safe Company, 133 U.S. 473, 487. 

• ”£1 rJ - 

The probate petition, then, is immaterial in determining the 
rights in the J. Harold Dollar stock. A fortiori, it is immaterial 

, • * -, • . - - • j . » ' •• »., 

in determining the rights in the stock of the other transferors. 

» r < ' ’ s . 

And since we do not read the trial court’s opinion as holding 
otherwise, we treat this phase briefly. As stipulated (J-A. 2045), 
Mr. Ferguson did not represent the other parties to the agree- 
ment in any of the negotiations leading to it or in its execu- 

» I • / ^ % a 

tion. At the time of the petition and until September 1, 1938 
he was attorney for no party except the Estate of J. Harold Dol¬ 
lar. He was then engaged for a limited purpose, merely to 

**• •• • * • ■» • * ■ , * i' ■ j • * 

help consummate the transaction already agreed upon. 04 

. . •- • • . • f • . t • . j ». \ -| 1 • \ * • ' 

What an attorney does while acting for one client is obviously 
not chargeable to other clients, particularly where those others 
engage him at a subsequent date. Welch v. Johnson, 93 Ore. 


w "It is hereby stipulated * * * that until September 1, 1938 Keith R. 
Ferguson was not the attorney for any person or party herein involved 
other than the Estate of J. Harold Dollar with respect to which he was 
also one of the executors. On or about that date [September 1, 1938] 
he became the attorney for Dollar Steamship Line (Dollar of California) 
and R. Stanley Dollar for the purpose of consummating the so-called Ad¬ 
justment Agreement of August 15 and August 19, 1938. No stipulation 
is entered into at this time concerning the extent of his authority in this 
connection * * 

No such stipulation was ever arrived at. Defendants’ counsel refused 
to accept a stipulation of the true facts. We suggested that he take Mr. 
Ferguson’s deposition and waived the attorney-client privilege to do so 
(J.A. 2046). But he did not do so. 


4 r*i % 
J »i* » 
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591, 184 Pac. 280; Yonkers Builders Supply Co. v. Petro Luci¬ 
ano & Son, Inc., 269 N.Y. 171, 199 N.E. 45, 47. To hold 
otherwise here would be shocking, for the other transferors 
never heard of the probate petition. 

2. Stat « m«f s by a Party to a Legal Transaction, Made Afterwards, as to Its 
Legal Meaning Have No Weight. 

What one says subsequently concerning the legal character 
or meaning of a contract previously made has no weight in de¬ 
termining its true legal character. The intention of the parties 
to a contract is to be ascertained from the contract and the cir¬ 
cumstances in which it was made, not from subsequent state¬ 
ments. Thus in Hammond v. McCollough, 159 Cal. 639, 115 
Pac. 216, where the question was whether property had been 
conveyed by one Weir, the court referred to statements later 
made by him and said (at p. 649) : 

“Suffice it to say that these were but expressions of the 
belief of Mr. Weir as to what he had done or accomplished 
and could exercise no controlling influence in determining 
what in fact he had or had not done or accomplished.” 

In this connection we may refer again to the equitable prin¬ 
ciple relating to transfers from debtors to creditors, whereunder 
deeds absolute have often been held to be mortgages and bills 
of sale pledges (see discussion at pages 153-168, supra). In that 
field of law, alleged admissions of the legal nature of the trans¬ 
action have often been invoked to sustain the transfer as abso¬ 
lute and are always held to be of no consequence at all. The 
courts determine the nature of the transaction on the basis of 
die circumstances in which it was made and hold it to be for 
security despite the terms used. 63 Having done so, they refuse 
to treat even real admissions as material. 

“Thus Professor Pomeroy states (4 Pomeroy’s Equity Jurisprudence 
(5th ed. 1941), Sec. 1193, p. 568) : 

"In general, all persons able to contract are permitted to deter¬ 
mine and control their own legal relations by any agreements which 
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Once a transaction is determined to be one for security, either 
because of the intention of the parties as truly ascertained or 

because of an equity superior to the terms used, the matter is 

% 

ended. Subsequent expressions to the contrary are of no moment. 

In Morgan's Assignees v. Shinn, 82 U.S. 105, there was a bill 
of sale to Shinn of a 14 interest in a ship. In resisting certain 
burdens to which he would be subject if he were an owner, 
Shinn contended—and the court held—that the bill of sale was 
only by way of pledge and security despite the fact that Shinn 
had recorded the bill of sale, that the vessel was then re-enrolled 
in his name as part owner, and that he later declared himself 
to be an owner. One co-owner insured the ship "for the benefit 
of all concerned,” and the ship later being destroyed by fire, 
Shinn, together with two others, "signing themselves the three 
'owners of one-fourth each of the steamer Fairfax,’ ratified his 
act” (82 U.S. at 106). In Cabrera v. American Colonial Bank, 
214 U.S. 224 at 231, the court said of this case: "In Morgan’s 
Assignees v. Strum [sic], the rule of equity was enforced against 
the bill of sale of a vessel, though it was enrolled and also in¬ 
sured in the name of the transferee.” 

We call attention also to the discussion of the Cabrera case 

* 

at p. 158, supra, to our quotations at p. 160, supra, from 
Villa v. Rodriguez, 12 Wall. (U.S.) 323, 339, and Russell v. 
Southard, 12 How. (U.S.) 138. In the case of Sutphen v. Cush¬ 
man, 35 Ill. 186, we find: 

"We have not deemed it necessary to consider, at length, 
the argument that the appellant is, by the recitals in leases 

are not illegal, or opposed to good morals or to public policy; but 
the mortgage forms a marked exception to this principle. The doc¬ 
trine has been firmly established from an early day that when the 
character of a mortgage had attached at the commencement of the 
transaction, so that the instrument, whatever be its form, is regarded 
in equity as a mortgage, that character of mortgage must and will 
always continue. If the instrument is in its essence a mortgage, the 
parties cannot by any stipulations, however express and positive, 
render it anything but a mortgage, or deprive it of the essential at¬ 
tributes belonging to a mortgage in equity.” 
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and other instruments executed since the deed was made, 
estopped from asserting the deed to be a mortgage, as 
equity will relieve him from any estoppel created by such 
instruments, as well as from the estoppel created by the 
deed itself. * * * The same equity requires relief from the 
technical effect of all subsequent instruments/’ (pp. 197, 
198 ) 

• • • . • * 

In Brick v. Brick, 98 U.S. 514, it was held that "a certificate 
of stock issued to a party as owner was delivered to him as 
security,” although the party who claimed that the transfer to 
his predecessor was an outright sale relied on his predecessor’s 
statement. The court held these statements to be of no con¬ 
sequence. 

In Peugh v. Davis, 96 U.S. 332, a year after an original deed 
another instrument of transfer and a receipt were given; they 
recited that the deed had been executed on a contract of sale 
and acknowledged receipt of $2,000 as purchase price. Yet, as 
the original deed was held to have been for security, the later 
papers were held necessarily to be of the same character (cf. 96 
U.S. at 339). 

If this is so as to the very instruments of transfer and accom¬ 
panying papers, if it is true where the deed is absolute, it is 
even truer where, as here, the instrument on its face is more 
consonant with a pledge and where the alleged admission is no 
part of the transaction itself but is written long after, in a 
wholly different connection, and merely relied on as an admission 
of the legal effect of the transaction. Here the agreement was 
written by the Co mmissi on’s own lawyers. These experts in the 
use of legal language failed to express a sale. Their work was, 
as the trial court has said, lacking in "clarity and precision.” 
Yet, instead of construing the contract against the Commission, 
the trial court has construed it against Mr. Dollar, a layman, 
because over two years later he used a casual expression in a 

• • , # ' _ . i .. * . . * 



195 

letter constituting no conceivable part of the surrounding circum¬ 
stances, and against Dollar of California because of the account¬ 
ant’s treatment of a balance sheet! 


C. ACTS OF THE COMMISSION AFTER THE EXECUTION OF THE AGREE¬ 


MENT OF AUGUST 15. 1938 SUPPORT THE CONSTRUCTION OF THE 
CONTRACT AS A PLEDGE. 

' » , r ? ~ , w * -»v r • \ i j , 

•• * 

If, for purposes of construction of the agreement of August 
15, 1938, reference is to be made to events occurring after 
the agreement was executed, then the acts of the Commission 


are forceful evidence for plaintiffs. 




1. The Stock Wos Placed in the None of the "United States Maritime Com¬ 
mission" or Nominaes and Not in the Name of the United States, and It 
Was Held in the Hands of the Commission's Agents Instead of Being Placed 
in the United States Treasary. 

■ f •* % •* • 4 ’ , l \ 9 

The facts denoted in the caption are stated at pages 57, 58, 

t • \ • « •, t * S- i «. y ", 

supra, and their significance has been shown at pages 151-153, 

. • * . - m - ■*;*»* i ''riffni 

supra. 


2. Provisions in Docnments Co rut starting Part of the Coasammatioa Concerning 
Citizenship Confirm the Contraction of the Agreement as a Pledge. 

As part of the consummation of the agreement of August 
1938, a new blanket mortgage on the fleet was given by Dollar 
of Delaware to the Maritime Commission to secure the old debt 
of $7,500,000 (J.A. 1349, Second Blue Book, p. 229), and an- 

• , • * ••• • • • _ • e 

other blanket mortgage on the entire fleet was given by Dollar 
of Delaware to the Commission and the Reconstruction Finance 
Corporation jointly to secure the new loans of $4,500,000 (J.A. 

1349, Second Blue Book, p. 284). 00 The Commission prepared 

. - ■ 

these mortgages (see Second Blue Book, pp. 274-276), and they 
were intended to become effective only concurrently with the 

* • ••_ >S» . y t ': **;Y: 

^ ^ # J . • r 

66 These were required under agreement, para. 21, J.A. 44, and Resolu¬ 
tion of Commission, September 27, 1938, JA. 1350, Second Blue Book, 
121, para. 4 on p. 125 and para. 8 on p. 126. 


1 
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delivery of the stock. Each of these mortgages contained the 
covenants "That the Shipowner * * * is a citizen of the United 
States as defined in Section 2 of the Shipping Act, 1916, as 
amended * * *” (Second Blue Book, p. 234 and p. 289) and 
that, if the shipowner "shall cease to be a citizen of the United 
States of America as defined by Section 2 of the Shipping Act, 
1916, as amended,” that would be an event of default (Second 
Blue Book, p. 238), whereupon the whole debt would become 
due immediately. 

Similar covenants were contained in the mortgage on the 
SS President Coolidge executed by Dollar of Delaware in 1931 
and still in effect until the debt was paid in 1943 (P. Ex. 9, 
J.A. 322, at 339, 344). 

Section 2 of the Shipping Act of 1916, 87 defines a corporate 

citizen as one in which the "controlling interest therein is owned 

bv citizens of the United States.” 

* % 

The United States is not, of course, a citizen of itself (33 
Opinions of the Attorney General 570, discussed at page 106, 
supra). If the United States were to become the owner of the 
stock, the corporation would cease to be a citizen of the United 
' States, within the meaning of the mortgages. In its Memorandum 
Opinion (J.A. 269) the court asserts that "Dollar of Delaware 
is still a citizen and was never divested of that character.” If the 
a gr eement of August 1938 and the transfers made thereunder 
were intended to and did convey ownership, the court’s assertion 
simply could not be so within the definition of the mortgages. 88 


^39 Stat 729, as amended, 40 Stat 900, 41 Stat. 1008; U.S.C, Title 
46, Sec 802. 

6S The court’s assertion quoted above is part of a brief paragraph (J.A 
267) addressed to a purported "argument that the Government by taking 
title to the stock became a citizen so to speak of itself.” No such argument 
was ever made. Perhaps the court was addressing itself to a question 
whether, if ownership passed, the Commission was disabled from granting 
a subsidy to the company (see p. 106, supra). But the argument now 
made by us is purely one of contract construction and has no connection 
with such questions. 




197 

All these covenants would at once be breached, the debts would 
at once mature, and the debtor would again be at the creditor’s 
mercy. A transaction whereby covenants would be breached at 
the very moment they were made is a spurious transaction, and 
it cannot be supposed that the parties intended such a transaction. 

Mr. Laughlin, who acted in the double capacity of attorney 
for the Commission and attorney for Dollar of Delaware (see 
pp. 58, 59, supra) approved the form of the two new blanket 
mortgages (Second Blue Book, pp. 180-185). If ownership of 
the stock was to pass, he was derelict in his duty. 

Again, on September 27, 1938 the Commission adopted its 

resolution to grant a subsidy in order to proceed with the agree- 

% 

ment of August 15, 1938. This resolution was intended to be 
effective only when the stock was delivered In it the Commis¬ 
sion made an express finding (Second Blue Book, p. 122) that: 

"(l) That Operator [Dollar of Delaware] is a citizen of 
the United States within die meaning of Section 2 of the 
Shipping Act of 1916.” 

This would have been a false finding if the transaction was one 
passing ownership of the stock to the United States. 




QTj 





Excerpts from "Hearings Before the Co m mittee on Commerce, 
United States Senate, on S. 4134, June 6, 7, and 8, 1938; 
Seventy-fifth Congress, Third Session." CP. Ex. 115) 

"The Chairman [Senator Copeland], Let me break in at that 
point. I concede all that, and furthermore I do not have any 
argument with you, Mr. Geaslin. I believe in the Maritime 
Commission, its integrity, and its wisdom. * * * 

"The Maritime Commission desires to operate the line, keep 
die service going. It does not desire to take the line over. There 
is no idea of public ownership in the minds of the majority of 
the Commission. Therefore, is it not possible for us to sit down 
somewhere with all of these groups, talk it out, and see if we 
can reach an agreement? (p. 88). 

******* 

i . .... 

"Senator Bailey. Are you not saying in very polite language 
that the purpose of this legislation is to enable the Maritime 
Commission to take control of your ships? 

"Mr. Stewart [of Munson]. Absolutely. 

******* 

"Mr. Geaslin. * * * I should like to restate some of the 
reasons why this bill was suggested. It had nothing to do with 
the Munson Line case at all. * * * (p. 91) 

******* 

"Senator Bailey (presiding). Are you contending that there 
is a chain of circumstances and events which suggests to your 
mind that it is the policy of the United States to prevent the 
Munson line from getting on its feet and thereby to take it 
over by way of government operation? 

"Mr. Stevens [for Munson]. * * * in view of what hag 
happened recendy the conclusion is almost inescapable, (p. 144) 

















2 Appendix 

"They are restricting our market for sale * * *. (p. 145) 

******* 

"Senator Bailey. Under foreclosure proceedings the com¬ 
panies are not permitted to bid, are they? 

"Admiral Land. The Commission has the power to permit 
sales abroad. 

"Senator Bailey. But in this instance have you made any 
ruling at all? The allegation here is that the foreign bidders 
are not allowed to bid. (p. 162) 

******* 

"Senator Bailey. I do not want our ships to be sold abroad. 
Our business is to build up our merchant marine. I understand 
how that would be your policy, but if that is the policy, then 
it is inequitable not to pay them the full price. That is a clear 
case of inequity. If I prevent somebody else from bidding on 
property that I am selling you under a foreclosure, the court 
would set aside the sale on the ground of being inequitable. 
A ship is sold in the world market. There is a very small local 
market for ships, (p. 162) 

* * * * * * * 

"Senator Bailey. * * * You are operating under a national 
policy which discourages buying by others than United States 
companies. Very naturally they are not in position to borrow 
. except with your consent and approval, because they have to 
deal with the Maritime Commission, under the law, so the 
bidders are in privity with you. You brought on by strict legal 
right the maturity of all the debts. Why is there equity there? 

"Admiral Land. There may or may not be any equity; I do 
not know. But there is no formal application on which the 
Commission can act. 

"Senator Bailey. Assuming that those circumstances exist the 
United States Government would have to do equity. It must do 
equity. 




Appendix 3 

“Admiral Land. We have done that, sir. We have sold ships 
abroad, even during— 

"Senator Bailey. I am not suggesting that you sell them 
abroad. I am speaking of foreclosure under those circumstances. 
A foreclosure is always inequitable. There would have to be an 
arbitration under those circumstances. 

******* 

"Senator Bailey. * * * I think Admiral Land will confirm 
my statement that the Maritime Commission wishes to encourage 
private ownership and operations of ship lines. Is that correct, 
Admiral ? 

"Admiral Land. Yes. 

"Senator Bailey. That is your view? 

"Admiral Land. It certainly is. (pp. 162, 163) 

* * * * * * • * 

"Senator Bailey. I think the true policy of the Government 
must always be to construe its laws liberally with a view to pro¬ 
moting the interests of its citizens. I have no patience whatever 
with the disposition to assert the sovereign power of the Federal 
Government over its citizens. I can understand that in other 
countries; I can understand it in Italy and Germany and the 
whole continent of Europe. I can understand it in Japan. But 
that is so utterly foreign to America that I should feel like 
dying if I thought that that was going to obtain here. I would 
be willing to quit and give up. The power of government over 
this side of the water, in this country, is exercised in behalf 
of the citizens and not in behalf of the Government. That is the 
difference between us and all that ever came before us. If we 
ran get that sort of thing going we will get private enterprise 
going again and money invested again and get 500 ships built, 
perhaps, and get railroads and utilities going again, and then 
you will see this army of unemployed disappearing and the 
Budget will be balanced.” (p. 165) 
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DISTRICT OF COLUMBIA 


No. 10299 

R. Stanley Dollar, et al., appellants 


v. 


Emory S. Land, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


counterstatement of the case 

This counterstatement is necessary because the statement 
of the case in appellants’ brief is incomplete in important 
respects and contains many legal conclusions and argu¬ 
ments. 

Prior Proceedings. In November 1945 appellants filed 
their complaint against the then members of the United 
States Maritime Commission, alleging that they were 
illegally withholding from appellants certain shares of 
common stock of Dollar Steamship Lines, Inc., Ltd. (here¬ 
after called Dollar of Delaware), the corporate name of 
which was changed to American President Lines, Ltd. sub¬ 
sequent to the execution in 1938 of the basic contract in¬ 
volved in this suit. 


(1) 




2 


The bill alleged two independent and inconsistent grounds 
for recovery: (1) that the stock in controversy had been 
transferred to the United States Maritime Commission in 
193S in pledge to secure the repayment of the existing in¬ 
debtedness of Dollar of Delaware to the Maritime Com¬ 
mission and that said indebtedness had been repaid but 
the Maritime Commission refused to return the stock to 
appellants and threatened to sell it to third parties. (2) 
That the transfer of the stock, if construed as absolute, 
was illegal and beyond the statutory powers of the Maritime 
Commission. 

Prior to the filing of any responsive pleading, appellants 
moved for a preliminary injunction. After hearing on this 
motion, the District Court sua sponte dismissed the bill for 
lack of jurisdiction on the ground that the suit was one 
against the United States. On appeal this Court reversed 
solely on this jurisdictional issue, holding that the allega¬ 
tions of the bill, when taken as true, stated a claim for 
relief and on those allegations the suit was not one against 
the United States. Dollar v. Ixmd, 81 App. D. C. 28, 154 
F. 2d 307. 

On certiorari the judgment of this Court was affirmed 
by the Supreme Court, also solely on the jurisdictional 
ground that the case as alleged in the bill was not a suit 
against the United States and the District Court had “jur¬ 
isdiction to determine its jurisdiction by proceeding to a 
decision on the merits.” Land v. Dollar, 330 U.S. 731, 739. 

After remand to the District Court, appellants filed an 
amended complaint on May 9,1947 (J. A. 2-54), and on July 
29, 1947, appellees filed an answer which contraverted cer¬ 
tain allegations of the bill and asserted certain affirmative de¬ 
fenses (J. A. 63-256). The case was tried before the Honor¬ 
able Matthew F. McGuire, District Judge, in April and May, 
194S. The District Court filed an opinion holding against 
appellants on both their basic contentions; i.e., holding that 
the transfer of stock was absolute and that the Maritime 
Commission had statutory authority to acquire the stock 
outright (J. A. 258-75). The District Court adopted its 
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opinion as its findings of fact and entered a final judgment 
against appellants dismissing the bill (J. A. 276-7). The 
opinion is reported, Dollar v. Land, 82 F. Supp. 919. This 
is an appeal from the final judgment of the District Court. 

The Facts . The present members of the Maritime Com¬ 
mission 1 hold possession of certificates in the name of the 
“United States Maritime Commission” for 2,100,000 shares 
of the B stock and 100,145 shares of the A stock of Dollar 
of Delaware. These constitute 92 percent of the common 
stock of the corporation (J. A. 353-61, 366-72). The Mari¬ 
time Commission acquired this stock pursuant to an “Ad¬ 
justment Agreement” dated August 15, 1938, which is the 
basic agreement involved in this case. 

Appellant Dollar Steamship Line (hereafter called Dollar 
of California) had been engaged in the trans-Pacific freight 
and passenger service for many years. In 1923 it pur¬ 
chased from the United States, through the United States 
Shipping Board, seven combination passenger-cargo steam¬ 
ships (hereafter called the 502s) and gave purchase money 
promissory notes payable to the United States maturing at 
intervals over a period of years ending in 1936 and ship 
mortgages to secure the debt (J. A. 294). In 1925 appellants 
Dollar of California and R. Stanley Dollar purchased from 
the United States, through the United States Shipping 
Board, five additional combination passenger-cargo steam¬ 
ships (hereafter called the 535s) and gave the United States 
purchase money promissory notes maturing at intervals 
over a period of years ending in 1937 and mortgages of the 
ships (J. A. 295). In 1929 Dollar of California borrowed 
from the United States $750,000 to recondition three of the 
502s and delivered to the United States promissory notes 
payable over a period of years ending in 1944 (J. A. 295). 

In 1929 Dollar of California, with the consent of the Gov¬ 
ernment, sold its interest in all 12 ships to Dollar of 


1 Members of the Commission who succeeded to office prior to the 
filing of the original bill of complaint have been added as defendants 
(J. A. 51-3, 55-62). Since that action Major General Philip B. 
Fleming and David J. Coddaire have become members. 
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Delaware under agreements which provided that Dollar of 
California in the case of the 502s and Dollar of California 
and R. Stanley Dollar in the case of the 535s should con¬ 
tinue to be jointly and severally liable with Dollar of Dela¬ 
ware to the United States to pay the notes and to per¬ 
form the covenants and conditions of the mortgages (J. A. 
310-18). 

In 1930 Dollar of Delaware executed an agreement to in¬ 
demnify and hold R. Stanley Dollar harmless from any 
liability on account of his liability on the ship debts (J. A. 
319-21). 

In 1931 Dollar of Delaware obtained construction loans 
of over $11,000,000 from the United States for two ships, 
the Presidents Coolidge and Hoover, and gave to the United 
States notes and mortgages on these two ships (J. A. 321-50). 

By August 1938, when the Adjustment Agreement was 
executed, the construction loan for the President Hoover 
was paid and the total indebtedness of Dollar of Delaware 
to the United States was $7,493,274.56. Of this amount, 
Dollar of California was also liable to the United States 
for $3,575,193 and R. Stanley Dollar was also liable to the 
United States for $1,781,250. Dollar of Delaware was the 
principal debtor and appellants Dollar of California and R. 
Stanley Dollar were sureties (Appellants’ Brief, p. 9; 
J. A. 284). 

At this time the financial position of Dollar of Delaware 
was, as the court below put it, “desperate and bordering on 
the completely disastrous” (J. A. 261). The President 
Hoover had been lost at sea in 1937. By April 1938 only six 
of the company’s 13 vessels were making voyages. In June, 
three vessels, including two of those still sailing, were 
libelled for repair claims of $380,000. By July 9, the com¬ 
pany’s cash balance was only $20,000, against which there 
were current accounts payable of $2,500,000 (J. A. 1065, 
1111-2, 1281-2). The needs of Dollar of Delaware for a 
repair loan and a working capital loan were reasonably 
estimated at $2,000,000 each (J. A. 930, 1631). Such loans 
were probably not obtainable from private sources (J. A. 
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996-8). For the 3-months’ period May-June-July 1938, the 
company had a loss of $626,000 (J. A. 1286). 2 

By December 5,1941, all of the indebtedness of Dollar of 
Delaware as to which Dollar of California and R. Stanley 
Dollar were also liable was repaid (J. A. 2013). By October 
1943, the entire indebtedness of Dollar of Delaware to the 
United States was repaid (J. A. 389). 

In July 1945 appellants, upon their inquiry, were informed 
by the Commission that the entire indebtedness of Dollar 
of Delaware had been repaid. They thereupon made de¬ 
mand upon the Maritime Co mmi ssion for the return of the 
stock of Dollar of Delaware on the ground that such stock 
was held by the Commission in pledge to secure the in¬ 
debtedness of Dollar of Delaware which had by then been 
fully repaid. The Maritime Commission refused to return 
the stock, on the ground that the stock had been transferred 
to it, not in pledge, but in absolute ownership (J. A. 9-10, 


66-7). 

The parties to the Adjustment Agreement . They were 
“United States Maritime Commission” (on whose behalf 
the agreement was executed by Reginald S. Laughlin, 
Special Counsel), the following corporations: Dollar of 
Delaware, Dollar of California, Robert Dollar Co., Admiral 
Oriental Line, Pacific Lighterage Corporation, Olympic 
Refining Company, Dollar Wharf & Warehouse Company, 
Dollar Terminal Steamship Company, Anglo California 
National Bank of San Francisco, and the following individ¬ 
uals: R. Stanley Dollar, H. M. Lorber, Mortimer Fleish- 
hacker, and Keith R. Ferguson and Robert Dollar n, as 
Executors of the Estate of J. Harold Dollar, deceased. 
(J. A. 32-50.) 


2 The statement of facts in appellants’ brief (pp. 13-64) gives a 
highly-colored, distorted version of the “facts” concerning negotia¬ 
tions between the parties going back to 1936, with a view to showing 
that the desperate financial plight of Dollar of Delaware in August 
1938 was the result of harsh, oppressive conduct on the part of the 
Maritime Commission. The court below properly concluded that it 
was immaterial to the issues in the case what the factors were which 
brought about Dollar of Delaware’s financial plight (J. A. 260-1). 
In the Appendix (p. 106, below) we show that the Commission 
treated the Dollar interests with entire fairness throughout. 
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All of the corporations except the Anglo Bank formed a 
maze of parent and subsidiary and commonly-owned cor¬ 
porations through which R. Stanley Dollar and other mem¬ 
bers of the Dollar family and their associate H. M. Lorber 
operated their manifold business enterprises (J. A. 
1628-30). 3 At the time of executing the Adjustment Agree¬ 
ment, appellants Dollar of California and Robert Dollar 
Co., as well as Admiral Oriental Line, Pacific Lighterage 
Corporation, Olympic Refining Company, and the Anglo 
Bank, owned a total of over 27,000 shares of the preferred 
stock of Dollar of Delaware, none of which preferred stock 
was transferred to the Maritime Commission (J. A. 1715-8). 

The provisions of the Adjustment Agreement. The Agree¬ 
ment recited that the parties thereto were interested in 
Dollar of Delaware and deemed the consummation of the 
Adjustment Plan for that company as set forth in the agree¬ 
ment to be mutually advantageous and that the parties 
agreed to take the necessary steps to accomplish the trans¬ 
actions set forth in the agreement in consideration of the 
respective agreements and commitments and in considera¬ 
tion of the granting by the Maritime Commission of a 5- 
year operating differential subsidy and a loan for repairs 
referred to in the agreement (J. A. 33-4). The Agreement 
provided that Dollar of California would 1 ‘ transfer, or cause 
to be transferred * * * to the Commission, or its nominee, 
free and clear of all liens and encumbrances 9 ’ 2,100,000 

3 Robert Dollar Co., Dollar Investment Co., Admiral Oriental Line, 
and R. Stanley Dollar and H. M. Lorber and members of their re¬ 
spective families held the majority stock interest in Dollar of Cali¬ 
fornia (J. A. 1609-10). R. Stanley Dollar, J. Harold Dollar [Estate] 
and H. M. Lorber owned all but six shares of appellant Robert 
Dollar Co. (J. A. 1614-5). R. Stanley Dollar and members of his 
family held substantially all the stock of Dollar Investment Co. 
(J. A. 1616-7). R. Stanley Dollar, J. Harold Dollar [Estate] and 
H. M. Lorber owned most of the stock of Admiral Oriental Line 
(J. A. 1622-4). R. Stanley Dollar and J. Harold Dollar [Estate] 
owned most of the shares of Pacific Lighterage Corporation (J. A. 
1626-7). R. Stanley Dollar and Estand Inc. (the stock in which was 
owned entirely by R. Stanley Dollar and his wife and children) 
owned the large majority of the stock of Olympic Refining Co. 
(J. A. 1618-21). 
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shares of the B stock of Dollar of Delaware (J. A. 34-5). 
It further provided that the J. Harold Dollar Estate, R. 
Stanley Dollar, H. M. Lorber, Mortimer Fleishhacker, Dol¬ 
lar of California, and Admiral Oriental would “transfer, 
or cause to be transferred, to the Commission, or its nominee, 
free and clear of all liens and encumbrances * ’ a total of 
63,893 shares of the class A stock of Dollar of Delaware 
(J. A. 35). 

The Agreement further provided that R. Stanley Dollar 
and the J. Harold Dollar Estate, who owned certain stock 
subject to existing pledges to the Anglo Bank, would trans¬ 
fer “to the Commission, or its nominee, subject to existing 
pledges and subject to option agreements referred to in 
paragraph 5 hereof,” “all rights and interests of the 
respective pledgors in and to ” a total of 51,533 shares of the 
A stock of Dollar of Delaware (J. A. 35-6). 4 

By paragraph 5 of the Adjustment Agreement the Anglo 
Bank as pledgee and the respective pledgors of the class 
A stock just referred to agreed to execute agreements giving 
the Commission, for a period of five years, voting rights 
to the A stock pledged to the bank and giving the Commis¬ 
sion the right to purchase all rights and interests of the 
pledgee of such stock upon stated terms. This paragraph 
provided that a legend should be stamped upon the stock 
certificates covered by the option agreements, making ap¬ 
propriate reference to such agreements (J. A. 36-8). 

4 The original plan also provided for certain transfers to the Com¬ 
mission, subject to existing pledges, of certain stock owned by Her¬ 
bert Fleishhacker, but he was eliminated from the agreement by an 
amendment to the agreement of August 15 executed by the parties on 
August 19,1938 (Second Blue Book, pp. 118-20). 

The Second Blue Book is a printed publication of the Maritime 
Commission entitled “Reorganization of American President Lines, 
Ltd. (formerly Dollar Steamship Lines, Inc., Ltd.),” dated April 10, 
1939, and transmitted by the Commission to Congress by letter of 
the same date. The court below admitted the entire Second Blue 
Book in evidence on its own motion (J. A. 406-11, 2000-1). The 
Second Blue Book is not printed in the Joint Appendix pursuant to 
an order entered by this Court on June 25, 1949, that any party 
might make reference thereto in its brief without printing it (J. A. 
282). 


I 





8 


In the Adjustment Agreement the Commission and Dol¬ 
lar of Delaware agreed to release R. Stanley Dollar and 
Dollar of California “from all liability as makers, co¬ 
makers, guarantors, or endorsers of the ship mortgage 
notes covering” the 12 vessels of Dollar of Delaware mort¬ 
gaged to the Commission in such manner as to preserve 
the liability of Dollar of Delaware on the ship mortgages, 
and Dollar of Delaware agreed: 


“That said releases shall not release or in any way 
impair its obligations under said notes or said mort¬ 
gages securing the same, nor shall any credits be al¬ 
lowed or given thereon, either as to principal or interest 
by reason of the stock transfers or other considera¬ 
tion that may be received by the Commission under 
the terms and provisions hereof.” 

(J. A. 41-2.) 


The Adjustment Agreement provided that appropriate 
endorsements to evidence such releases should be made 
upon the ship mortgage notes, which were to be deposited 
in escrow with instructions to the escrow holder to make the 
same available for inspection upon directions of the Com¬ 
mission or R. Stanley Dollar or Dollar of California (J. A. 
41-2). 


By the Agreement Dollar of Delaware agreed to take all 
necessary action to obtain (1) a 5-year operating differ¬ 
ential subsidy from the Commission, (2) a loan of $2,000,000 
from the Commission for repairing its vessels, and (3) a 
loan of not less than $2,500,000 from the Reconstruction 
Finance Corporation for operating capital. 5 

In the Agreement Dollar of Delaware relinquished all 
rights to the use of the name “Dollar” and all rights to 
use the Dollar flag and insignia within six months. Dollar 
of Delaware also agreed to hold Robert Dollar Co., Dollar 
of California and Admiral Oriental Line, and their officers 


5 By the terms of the original Adjustment Agreement the repair 
loan was to be $1,500,000 and the RFC operating capital loan was to 
be $2,000,000. These amounts were, however, increased to the figures 
stated above by a second amendatory agreement to the original 
Adjustment Agreement (Second Blue Book, pp. 138-9; J. A. 1431). 
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and directors harmless from all liability arising out of the 
operations of Dollar of Delaware under a contract between 
the named parties and Matson Navigation Company and 
others; to hold R. Stanley Dollar harmless under a personal 
guarantee which he had given to certain insurers; to assume 
all leases of Robert Dollar Co. used by it under a certain 
management contract; to assume a lease of space in the 
Robert Dollar building; to purchase the office furnishings 
used by Robert Dollar Co. under its management contract; 
to employ the personnel of Robert Dollar Co., but without 
obligation to retain them; and to defray all expenses in¬ 
curred for stock transfer taxes in connection with the stock 
transfers (J. A. 38-41, 43). 

The agreement provided that the Maritime Commission 
was not undertaking to grant Dollar of Delaware an operat¬ 
ing differential subsidy or to make it a repair loan unless 
and until any findings required by law should be made. But 
in the event a subsidy agreement and the repair and op¬ 
erating capital loans were not made or firmly committed 
within 60 days from the date of the agreement, the entire 
agreement was to be terminated (J. A. 45-8). By the agree¬ 
ment all the stock to be transferred to the Commission and 
the other instruments called for were to be deposited in 
escrow; and in the event the operating differential subsidy 
and the repair and operating capital loans were not made 
or committed within the 60-day period, the stock and other 
instruments were to be returned to the parties depositing 
them in escrow (J. A. 45-6). 

The consummation of the Adjustment Agreement. On 
October 20,1938, the parties to the agreement issued instruc¬ 
tions to the American Trust Company of San Francisco as 
escrow holder to receive and hold certificates evidencing 
the stock of Dollar of Delaware to be transferred to the 
Commission, which certificates were to be either “duly en¬ 
dorsed in blank or otherwise endorsed so as to be trans¬ 
ferable to the Commission by delivery” or to be “accom¬ 
panied by instruments (assignment and stock powers) suf¬ 
ficient to make the stock certificates covered thereby trans¬ 
ferable by delivery to the Commission; together with trans- 
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fer tax stamps.” The escrow holder was also directed to 
receive assignment and option agreements whereby R. Stan¬ 
ley Dollar and the Estate of J. Harold Dollar “assigns to 
the Commission, subject to existing pledges, all his right 
and interest in and to ’ ’ the A stock which by the terms of 
the Adjustment Agreement was to he transferred to the 
Commission subject to the existing pledges to the Anglo 
Bank (Second Blue Book, pp. 129-30). 

The transactions provided for by the Adjustment Agree¬ 
ment not having been consummated within the prescribed 
60-day period, the parties to the agreement executed on 
October 25,1938, a supplementary agreement extending that 
period to 75 days (Second Blue Book, p. 138). 

Thereupon the provisions of the Adjustment Agreement 
as amended and extended were fully carried out by all 
parties. Dollar of California and the other designated 
transferors delivered to the escrow holder, which in turn 
delivered to the Commission, certificates duly endorsed in 
blank, with Federal documentary stamps affixed, represent¬ 
ing 2,099,995 shares 6 of the B stock and 63,893 shares of the 
A stock (J. A. 352, 359,1433-42). 

R. Stanley Dollar and the J. Harold Dollar Estate de¬ 
livered in escrow, and the escrow agent delivered to the 
Commission, three assignment and option agreements, each 
of which provided that the transferor “hereby sells, as¬ 
signs, transfers, and sets over unto the Commission, sub¬ 
ject to said existing pledge, all his right, title, and interest 
in and to” the class A stock which was subject to the exist¬ 
ing pledge to the Anglo Bank (Second Blue Book, pp. 163, 
166, 169). 

The Commission and Dollar of Delaware duly released 
Dollar of California and R. Stanley Dollar “from all lia¬ 
bility as makers, co-makers, guarantors, or endorsers” of 
the 502 and 535 ship mortgage notes and each such note 
was stamped with a legend reciting the release (Second 
Blue Book, p. 248-9; J. A. 1401-2, 1515-6). 

The Commission executed the operating differential sub¬ 
sidy agreement and Dollar of Delaware received the repair 

6 As to the remaining five shares, see page 11, below. 


11 


loan of $2,000,000 and tlie operating capital loan of $2,500,- 
000 (Second Blue Book, pp. 280, 282, 324; J. A. 1715). That 
company changed its name to “American President Lines, 
Ltd.” on November 21, 1938, procured the release of R. 
Stanley Dollar from his guaranty to certain insurers, and 
assumed the lease on the Robert Dollar Co. building (J. A. 
294,1726-7; Second Blue Book, p. 193). 

After the Commission received the stock certificates, en¬ 
dorsed in blank, they were cancelled and new certificates 
were issued in the name of “United States Maritime Com¬ 
mission,’ ’ except in the case of certificates for five shares 
which had been issued in the names of directors of Dollar 
of Delaware as qualifying shares and which were delivered 
to the Commission in that form. These certificates for five 
shares remained outstanding until November 1943, when 
they were cancelled and a new certificate for five shares was 
issued in the name of “United States Maritime Commis¬ 
sion” (J. A. 352-62,370-2). 

SUMMARY OF ARGUMENT 

L The parties intended the stock to be transferred out¬ 
right to the Commission, not merely in pledge. 

1. The language used in the Adjustment Agreement and 
in the assignment and option agreements executed pur¬ 
suant thereto import an unqualified transfer of the stock. 

A. The specific words of transfer, 14 all rights and inter¬ 
ests” and “free and clear,” indicate that it was absolute. 

B. The fact that the Adjustment Agreement did not de¬ 
scribe the transfer as a “pledge,” whereas words of pledge 
were used elsewhere in the agreement, is a decisive indica¬ 
tion that the transfer was absolute. 

C. Likewise the fact that the stock certificates did not 
contain any legend reciting the pledge, whereas in similar 
circumstances the parties did place a legend on the certif¬ 
icates, indicates that the transfer was absolute. Appellants 
would not have endorsed the certificates in blank and thus 
enabled the Commission to cut off their asserted rights by 
transferring the stock to a bona fide holder for value with- 
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out notice if they had not intended the transfer to be abso¬ 
lute. 


D. The provisions of paragraph 23 (d) of the Adjustment 
Agreement, commented upon by this Court on the prior ap¬ 
peal, are not indicative of a pledge. They were inserted to 
negative any legal or moral obligation of the Commission 
to retain the stock for a limited period of time and thereby 
give protection to the employees, who were in danger of los¬ 
ing their jobs if the Maritime Commission should go through 
with negotiations then pending for the sale of the stock to 
Matson Navigation Company. 


E. The provision that the indebtedness of Dollar of Dela¬ 
ware to the Commission should not he reduced because of 
the transfer of the stock is not indicative that the transfer 
was one in pledge. At the time the stock had little or no 
value. The transferors were willing to give up the stock to 
obtain Government financing to keep Dollar of Delaware 
out of bankruptcy and thus obtain a reasonable chance of 
preserving their preferred stock interests in that company. 
The transfer of stock in a failing corporation as a bonus for 
providing new financing for such corporation is common and 
reasonable. 


Appellants R. Stanley Dollar and Dollar of California 
had the additional motive for transferring the stock out¬ 
right of being relieved from the risk of liability on their obli¬ 
gations as sureties on the ship debts. 

It was reasonable for Dollar of Delaware to consent that 
its debt not be reduced, as a condition to obtaining Govern¬ 
ment financing to keep out of bankruptcy. The release of 
R. Stanley Dollar and Dollar of California did not prejudice 
Dollar of Delaware because it would have had to indemnify 
them in the event they had paid any part of the debt, since 
they were sureties and Dollar of Delaware was principal. 

An important objective to the Commission was that since 
the Dollar interests were unwilling to put new money of their 
own into Dollar of Delaware, Government money being 
risked in that company should not be used to create com¬ 
mon stock equity values for the Dollar interests. 
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There is no legal objection to releasing R. Stanley Dollar 
and Dollar of California from their liability as sureties 
without crediting the debt of Dollar of Delaware, the prin¬ 
cipal, even though their liability to the Commission was 
joint and several Since Dollar of Delaware would have had 
to reimburse R. Stanley Dollar and Dollar of California for 
any amount they paid on the debt, it was not concerned that 
they were released by the Commission. Under the Restate¬ 
ment of the Law of Contracts, the provision in the Adjust¬ 
ment Agreement for the release of R. Stanley Dollar and 
Dollar of California, with an express reservation of rights 
against Dollar of Delaware was not a technical release of 
the entire debt, but was only a covenant not to sue the parties 
released. 

F. The fact that words of sale were used in the Adjust¬ 
ment Agreement with reference to the acquisition by Dollar 
of Delaware of certain personal property of Dollar of Cali¬ 
fornia, whereas words of sale were not used in connection 
with the stock transfer, is not indicative that the latter was 
intended as a pledge. The personal property was acquired 
for a fixed monetary consideration, and, hence was properly 
described asa“ sale ’ ’, whereas the stock was not. 

G. The fact that the stock was transferred to the Com¬ 
mission, rather than to the United States, is no indication 
that the stock was transferred in pledge. A contract such 
as this made in the name of a Government agency inures to 
the benefit of the Government as such. The provisions of 
46 U.S.C. 1116 and 40 U.S.C. 301 relate only to money taken 
in by the Commission, not to this stock. Hence, there was 
no reason to turn over the stock to the Treasury Department. 


2. Appellants have acknowledged that the stock was trans¬ 
ferred outright to the Commission. In his income tax re¬ 
turn for 1938, R. Stanley Dollar took a capital loss on the 
ground that he had transferred “ all his right, title and in¬ 
terest in and to ’ ’ the stock to the Commission. Furthermore, 
he had notice before the consummation of the agreement 
that the Co mmi ssion publicly stated that the Adjustment 
Agreement provided for the transfer of absolute title to the 
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stock, yet Mr. Dollar remained silent although he was then 
free to decline to carry out the stock transfer. Subse¬ 
quently, Mr. Dollar referred to himself as a “former owner 77 
of the stock. In 1938 Dollar of California wrote off the 
stock as an asset on its balance sheet and approved a report 
by its auditor explaining that this write-off was made be¬ 
cause the stock “previously owned’ 7 by Dollar of California 
had been released to the Commission. Appellant Lorber 
likewise took a capital loss in his 1938 income tax return and 
told an Internal Revenue agent that he did so because he 
lost 1 ‘ all right, title, and interest in this stock in 1938. 7 7 

The executor of the J. Harold Dollar Estate, in petition¬ 
ing for authority to sell the stock, stated “all right, title, 
and interest of the estate 7 7 in the stock would be transferred. 
This executor, who was then acting as attorney for R. 
Stanley Dollar and Dollar of California as well as for the 
estate, sent copies of his petition to the Commission’s 
special counsel. 


3. Prior negotiations by the parties indicate that the 
transfer was absolute. Prior to June 1938 the negotiations 
specifically dealt with proposals to pledge the stock as 
collateral for the debt. These proposals collapsed, how¬ 
ever, and on June 17 the Dollar interests submitted a new 
basis of negotiation involving the ‘ ‘ surrender 7 7 of the stock 
to the Commission. On this basis the drafts of the Adjust¬ 
ment Agreement provided for transfer of the stock free 
and clear. This shift from the use of language of pledge 
strongly demonstrates that the final agreement was for 
absolute transfer of the stock. 


4. General equitable principles applicable to the debtor- 
creditor relationship do not require the transfer of the stock 
to be treated merely as a pledge. Where a debtor makes a 
conveyance of property absolute on its face to his creditor, 
equity allows the actual intention of the parties to be shown 
by parol evidence. In this case the parol evidence estab¬ 
lishes that the parties actually intended an outright trans¬ 
fer. The principles applicable to a creditor’s purchase of 
the equity of redemption have no application here, because 



15 


acquisition of the stock was not a purchase of the equity of 
redemption. That consisted of an estate in the mortgaged 
ships and that estate was never transferred to the Commis¬ 
sion. There is no basis for holding that a creditor’s ac¬ 
quisition of stock in a corporate debtor is to be treated as 
the same as a purchase of the equity of redemption in the 
property mortgaged by the corporation to secure the debt. 
In any event, all requirements of equity with reference to 
the purchase of the equity of redemption were met by the 
Commission in this case. 

13. The Commission was authorized to acquire absolute 
title to the stock. 

1. Acquisition of the stock was authorized as an exercise 
of the Commission’s implied power to accept property in 
compromise of debts. 46 U.S.C. 1117 gives the Commission 
the implied powers of a business corporation to contract 
with reference to its substantive powers. This included the 
implied power to compromise the liability of R. Stanley 
Dollar and Dollar of California on the ship debts. The 
Commission has the settlement powers of the former United 
States Shipping Board and Emergency Fleet Corporation 
and, as such, its freedom to compromise the debt is not cir¬ 
cumscribed by the powers of either the Comptroller General 
or the Treasury Department. Accordingly, 31 U.S.C. 194 
has no application. The requirement of the Merchant Ma¬ 
rine Act that the stock of Dollar of Delaware be held by 
citizens of the United States, if that corporation was to be 
eligible for subsidy, is not involved. That requirement of 
law is not to be construed to exclude the United States it¬ 
self as stockholder. 

2. Acquisition of the stock was also authorized as inci¬ 
dental to the Commission’s power to subsidize Dollar of 
Delaware. In passing upon the eligibility of Dollar of Del¬ 
aware to receive an operating differential subsidy, the Com¬ 
mission was required to pass on all questions relating to the 
financial qualifications of that company. It was impossible 
as a practical matter to separate the question as to whether 
R. Stanley Dollar and Dollar of California should be re- 
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leased from their liability, and, if so, for what consideration, 
from all the other questions involved in reorganizing Dollar 
of Delaware so as to make it eligible for subsidy. 

III. Appellants are not entitled to recover the stock even 
if the Commission lacked statutory authority to acquire 
absolute title. Any limitation imposed upon the statutory 
authority of the Commission to acquire title is for the bene¬ 
fit of the Government alone and does not give appellants 
any standing to get back the stock which they intended to 
transfer outright to the Commission. The Adjustment 
Agreement has been fully executed by all parties and ap¬ 
pellants may not rescind it at this late date. 

IV. This is a suit against the United States, which has 
not consented to be sued. This question must be determined 
in the light of the principles laid down in Larson v. Domestic 
and Foreign Commerce Corp., 337 U. S. 682, which repre¬ 
sents the latest pronouncement of the Supreme Court in thi6 
field. That case specifically establishes that whether or not 
the Maritime Commission holds the stock as a converter of 
pledged property, its holding is the holding of the United 
States, and appellants’ suit for specific relief therefrom 
is a suit against the United States. The Supreme Court’s 
decision in this case on the prior appeal is limited to a hold¬ 
ing that this case is not a suit against the Government if 
the Maritime Commission had no delegated authority to 
acquire title to the stock. 

Under the circumstances of this case, even lack of au¬ 
thority in the Commission to acquire the stock cannot help 
appellants since, in any event, they have no cause of action 
by general law; i.e., they have no standing to rescind this 
executed transaction on the ground of the Commission’s 
lack of authority. 

Congress has not impliedly waived sovereign immunity 
with respect to a suit for specific relief against the Com¬ 
mission. The Commission is not a corporation and Con¬ 
gress has not specifically given it authority to sue and be 
sued. The opinion of this Court on the prior appeal as to 
the waiver of sovereign immunity must be reconsidered in 


! 
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the light of the Larson distinction between suits for dam¬ 
ages and suits for specific relief. 


V. The suit is barred by the three year statute of limita¬ 
tions. D. C. Code, § 12—201. The cause of action based 
on the Commission’s lack of authority to acquire the stock 
accrued when the stock was transferred in 1938. Suit was 
not brought until more than seven years later. The suit 
is also barred on the alternative pledge theory. If the stock 
was transferred as “substitution of collateral,” it would 
be deemed to secure the indebtedness only on the 502s and 
535s, which was fully repaid by December 1941. Appellants ’ 
failure to make a demand within a reasonable time, measured 
by the period of the statute of limitations, bars their claim. 


ARGUMENT 

I. The parties intended the transfer of stock to the Mari¬ 
time Commission to be an absolute transfer, not merely a 
pledge. 

The court below squarely held that the transfer of stock 
“was outright” and was not a mere pledge as contended 
by appellants (J. A. 275). The basic motivation of appel¬ 
lants in so making an absolute transfer of the stock is 
well expressed by the court below: 

“ * * • In essence the situation it seems to me 

. comes down factually to this; the plaintiffs were 
caught between Scylla and Charybdis. On the one side 
was disaster complete and irretrievable, which meant 
undoubtedly not only the end of Dollar of Delaware but 
in all probability, if not the end then certainly dam¬ 
age of an irreparable character to Dollar of California 
and its affiliates, and to the financial stability of 
the personal plaintiffs. On the other there was still 
hope of saving something. They decided to jettison 
what they could, to save themselves and Dollar of 
California and its associated enterprises.” (J. A. 
275.) 

This Court will accept the conclusion of the trial court 
unless appellants meet the burden of satisfying it that the 
District Court’s findings were “clearly erroneous.” Rule 
52 (a), Rules of Civil Procedure. This Court has consist- 
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ently applied Rule 52 (a) with liberality, even where the 
lower court’s findings amount to conclusions based on other 
facts with respect to questions of the intent and scope of 
agreements. Sekulow v. 11th <& F St. Valet, 82 App. D. C. 
244, 162 F. 2d 19; Elm Corporation v. E. M. Rosenthal 
Jewelry Co., 82 App. D. C. 196, 161 F. 2d 902; Maiatico v. 
Holden, 81 App. D.C. 1, 153 F. 2d 654; Smith v. Fletcher, 
80 App. D.C. 263, 152 F. 2d 20; Bailey v. National Carload¬ 
ing Corporation, 78 App. D.C. 244,139 F. 2d 383. See also 
Walling v. General Industries Co., 330 U.S. 545, 550. 

Even though the bulk of the record in this case consists of 
stipulated facts and documentary evidence, findings of the 
court below are presumptively correct and will be accepted 
by this Court in the absence of a “definite and firm convic¬ 
tion that a mistake has been committed.” United States v. 
Gypsum Co., 333 U.S. 364, 395. 

Contrary to the statements in appellants’ brief, ques¬ 
tions of the credibility of witnesses (R. Stanley Dollar, D. F. 
Houlihan, and Reginald S. Langhlin, if not others) are 
involved. 7 Hence, Rule 52 (a) applies even if the testimony 
of the witnesses on one side was not directly contradicted 
by witnesses on the other side, particularly where, as here, 
different inferences may be drawn from undisputed facts. 
Tennessee Coal, Iron <& R. Co. v. Muscoda Local No. 123, 
137 F. 2d 176, 180 (C.C.A. 5), affirmed 320 U.S. 590; Gay¬ 
time Frock Co. v. Liberty Mvt. Ins. Co., 148 F. 2d 694, 696 
(C.C.A. 7); Lerner Stores Corporation v. Lerner, 162 F. 
2d 160 (C.C.A. 9). See also United States v. Yellow Cab 
Company , — U.S. — (No. 22, Oct. Term, 1949, decided 
December 5, 1949); Walling v. General Industries Co., 
supra. Even where the issue is such that the appellate 
court decides it for itself, it does not treat the conclusion 


7 The statement in appellants’ brief (p. 114) that the trial court 
stated that it believed the testimony of plaintiffs’ witnesses is incor¬ 
rect. The trial court, in limiting purely corroborative testimony on 
a specific fact not dealing with the intent of the Adjustment Agree¬ 
ment, stated: “I will take Mr. Dollar’s testimony for its face value,” 
obviously referring only to the specific fact then involved (J. A. 976). 
The trial court made no statement whatever that it believed the 
testimony of appellants’ other witnesses. 


19 


of the trial court as without weight but, on the contrary, 
gives it “consideration and weight because of its source.” 
Soy Food Mills v. Pillsbury Mills, 161F. 2d 22,25 (C.C.A. 7). 

The authorities cited in appellants’ brief (pp. 113-16) 
certainly do not establish its contention that this Court 
should give no weight whatever to the findings of the court 
below. The cases cited at the bottom of page 113 and the 
top of page 114 of appellants ’ brief did not involve Rule 52 
(a) at all; they were all jury cases. In Fleming v. Palmer, 
123 F. 2d 749, 751 (C.C.A. 1); Western Union Telegraph 
Co. v. Bromberg, 143 F. 2d 288 (C.C.A. 9); and Aetna Life 
Insurance Co. v. Kepler, 116 F. 2d 1 (C.C.A. 8), the appel¬ 
late court applied Rule 52 (a), even though the testimony 
was largely documentary and not in conflict. 

In most of the cases cited by appellants in which the ap¬ 
pellate court made an independent determination of the 
facts, the entire record consisted of depositions or docu¬ 
mentary testimony, so that there was no room whatever for 
the trial court to pass on the credibility of any witnesses. 

United States v. Anderson, 108 F. 2d 475, 478 (C.C.A. 7), 
held that the findings of the trial court were “worthy of 
great consideration,” even though the record presented 
no scope whatever for the trial court to judge of the credi¬ 
bility of witnesses. Baumgartner v. United Stales, 322 U.S. 
665, 671, did not involve Rule 52 (a) at all. 8 9 

On the prior appeal, of course, neither this Court nor the 
Supreme Court made any determination as to whether the 
transfer of the stock was absolute or merely a pledge.® 


8 That was a suit to cancel a certificate of naturalization. Since a 
basic personal right was involved, the Supreme Court imposed on the 
Government a burden of “clear, unequivocal, and convincing proof” 
and the case involved not Rule 52 (a) but the principle that the 
Supreme Court will not ordinarily review concurrent findings of two 
lower courts. 

9 “We should like to make it quite clear that in reversing and 
remanding this case for further proceedings in the court below we 
are not holding that the appellants’ allegations will stand against 
well pleaded and proved defenses. The holding is only that the 
District Court erred in dismissing the complaint on jurisdictional 
grounds. We have not attempted to weigh conflicting factual claims 
or draw conclusions of law which might favor either of the parties 
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1. The Adjustment Agreement and the documents 
executed pursuant thereto import on their face an absolute 
transfer of stock. 

A. There is no basis for construing the agreement against 
appellees. Preliminary to a discussion of the normal, natu¬ 
ral meaning of the words used in the Adjustment Agreement 
in connection with the stock transfers, we dispose of the 
attempt (Appellants’ Brief, pp. 125-6) to have the Court 
apply the rule of construction that in the case of ambiguity 
the language of a contract should be interpreted against the 
party who prepared it. That rule applies to form contracts 
or contracts submitted for acceptance without negotiations, 
such as insurance policies and bills of lading. Southern Ry. 
Co. v. Coca Cola Bottling Co., 145 F. 2d 304, 307 (C.C.A. 8); 
Mt. Vernon Refrigerating Co. v. Fred M. Wolf Co., 188 
Fed. 164 (C.C.A. 6); Centrosoyus-America v. United States, 
30 F. 2d 302 (D.C. S. D. N. Y.). The cases cited in appel¬ 
lants’ brief merely applied the rule to that kind of situation. 

The rule does not apply where, as here, the final written 
agreement is the result of protracted negotiations and vari¬ 
ous drafts, where it is actually impossible to identify the 
author of the precise language in dispute. McClure v. 
Young, 193 Ark. 188, 98 S.W. 2d 877; McFarland v. Gillioz, 
327 Mo. 690, 700, 37 S. W. 2d 911; Commercial Electrical 
Supply Co. v. Missouri Commission Co., 166 Mo. App. 332, 
148 S.W. 995; Elliott v. Pikeville Nat. Bank & Trust Co., 
278 Ky. 325, 333,128 S.W. 2d 756; Bee Building Co. v. Peters 
Trust Co., 106 Neb. 294, 299, 183 N.W. 302. 10 


at the hearing on the merits.” Dollar v. Land, 81 App. D.C. 28, 34, 
154 F. 2d 307, 313. 

Likewise the Supreme Court said: “We intimate no opinion on 
the merits of the controversy. We only hold that the District Court 
has jurisdiction to determine its jurisdiction by proceeding to a 
decision on the merits.” Land v. Dollar, 330 U. S. 731, 739. 

10 It should be remembered that this rule of construction is a 
secondary one only, to be applied if the meaning of the contract still 
remains uncertain after the application of primary rules of con¬ 
struction, such as that “the ordinary meaning of language through¬ 
out the country is given to words unless circumstances show that 
a different meaning is applicable” and that “If the conduct of the 
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As the trial court stated: 

“In August, 1939, therefore, as a result of long 
preliminary negotiations, the controversial agreement 
was entered into and executed. For some time previous 
to that there had been suggestions and counter-sug¬ 
gestions and there were proposals for guarantees, col¬ 
lateral and pledges and new money emanating both 
from the Commission and the plaintiffs.” (J. A. 262.) 

During the negotiations, proposals and counter-proposals 
were made by all parties, both orally and in writing, and the 
wording of the final agreement usually represented a compro¬ 
mise agreed upon in conference and thereafter physically re¬ 
duced to writing in the office of Mr. Laughlin, the Commis¬ 
sion’s special counsel (J. A. 1782-4). At least one of the 
preliminary drafts was received by Mr. Laughlin from the 
Dollar interests (J. A. 1780-95). 

The suggestions as to the language of the agreement which 
the General Counsel of the Commission in Washington 
transmitted to the Commission’s special counsel in San 
Francisco were sometimes not stated in the precise language 
finally used in the agreement and did not deal with the 
critical language used in the agreement to describe the 
transfer of the stock (J. A. 1115-8,1151-8). 

Accordingly there is no basis for construing the agree¬ 
ment against appellees. 

B. The specific words of transfer indicate it was absolute. 
With respect to the stock transferred to the Commission 
subject to existing pledges to the Anglo Bank, the agreement 
provided that <( all rights and interests of the respective 
pledgors [R. Stanley Dollar and J. Harold Dollar Estate] 
• # • will be transferred to the Commission, or its nominee, 
subject to existing pledges * * * ” (J. A. 36) [Italics sup- 


parties subsequent to a manifestation of intention indicates that all 
the parties placed a particular interpretation upon it, that meaning is 
adopted if a reasonable person could attach it to the manifestation” 
[italics added]. Restatement of the Law of Contracts, secs. 235,236. 

As we show at pages 22-3, 56-62, below, application of these pri¬ 
mary rules of construction removes any reasonable doubt that the 
transfers of stock were intended to be absolute. 
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plied]. One who merely pledges his stock to secure a debt 
certainly does not transfer to the pledgee all his rights and 
interests. On the contrary, the pledgor, of course, retains 
the important right and interest of having his stock returned 
to him upon payment of the debt. 

The absolute transfer by R. Stanley Dollar and the J. 
Harold Dollar Estate of this stock (subject only to the 
existing pledge to the Anglo Bank) was made even clearer 
in the assignment and option agreements executed by them 
in consummation of the Adjustment Agreement. Each of 
these assignment and option agreements provided that 
the transferor “hereby sells, assigns, transfers, and sets 
over unto the Commission, subject to said existing pledge 
[to the Anglo Bank], all his right, title, and interest in 
and to” the stock (Second Blue Book, pp. 163, 166, 169) 
[Italics supplied]. This is the classic language used by 
lawyers for centuries to transfer absolute, unqualified 
title. 

These assignment and option agreements were executed 
by R. Stanley Dollar and the J. Harold Dollar Estate 
pursuant to the escrow instructions executed by the parties 
to carry out the Adjustment Agreement. These escrow 
instructions contained the language “assigns to the Com¬ 
mission, subject to existing pledges, all his right and in¬ 
terest in and to” the stock (Second Blue Book, pp. 129- 
30). The addition of the word “title” to the assignment 
and option agreements appears to have been made at the 
suggestion of Keith R. Ferguson, who at that time was at¬ 
torney for R. Stanley Dollar, Dollar of California and the 
Estate of J. Harold Dollar 11 (J.A. 1579, 2045). Mr. Fergu¬ 
son, as executor of and attorney for the Estate of J. Harold 
Dollar, on his own initiative, employed identical language 
in petitioning the California Probate Court for authority 
to transfer the stock. And this petition was denominated 
“Petition of Executors for Order Authorizing Sale of 
Stocks” (J.A. 1463-71) [italics supplied]. 


11 The Estate of J. Harold Dollar was the predecessor in interest 
of appellant Robert Dollar Co. (JA. 292). 



23 


The language used in the Adjustment Agreement, the 
escrow instructions, and the assignment and option agree¬ 
ments with respect to this stock unquestionably import an 
absolute, unqualified transfer of this stock to the Maritime 
Commission, subject only to the stated existing pledge to 
the Anglo Bank. Bourne v. Farrar, 180 N.C. 135,139, 104 
S.E. 170,172-3; Clarke v. Fast, 128 Cal. 422,424,428, 61 Pac. 
72, 73, 75; U. S. Fidelity and Guaranty Co. v. Borough 
Ba/nk, 146 N.Y. Supp. 870, 876, 161 App. Div. 479. This is 
so indisputably correct that appellants ’ brief makes no 
effort whatever to explain away this language fatally damag¬ 
ing to their case. The word “transfer” itself is normally 
defined as “the act by which the owner of a thing delivers 
it to another person, with the intent of passing the rights 
which he has in it to the latter.” Bouvier’s Law Dictionary; 
Robertson v. Wilcox, 36 Conn. 426, 428, holding that a 
pledge is not a “transfer;” Noble v. Ft. Smith Wholesale 
Grocers Co., 34 Okla. 662, 670, 127 P. 14, 19; Ex parte 
Thomson, 16 Neb. 238, 240; Elwood v. The Kansas Soldiers 
Compensation Board, 117 Kan. 753, 745. 

Both sides agree that no distinction may be made be¬ 
tween the stock transferred subject to the existing pledge 
to the Anglo Bank and the other stock transferred to the 
Commission which was not subject to such pledges. With 
respect to the latter stock, the Adjustment Agreement 
provided for its “transfer” to the Commission “free and 
clear of all liens and encumbrances” (J.A. 35). This 
language likewise is typically used in instruments of con¬ 
veyance to denote a transfer of absolute title. One who 
holds property merely as a pledgee certainly does not hold 
it 11 free and clear of all liens and encumbrances. ’ ’ On the 
contrary, in a pledge the general property remains in the 
pledgor; only a special property passes to the pledgee. 
Story, Commentaries on the Law of Bailments (8th ed., 
1870), § 287, p. 246. 

The fact that no distinction was intended to be made 
by the use in the Adjustment Agreement of language de¬ 
scribing the transfer of the stock subject to the existing 
pledge to the Anglo Bank somewhat different from that 


• s 
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describing the transfer of the stock not subject to such 
pledge is apparent from the legal opinion rendered in 
October 193S by Mr. Ferguson as counsel for the Dollar 
interests. In this opinion he referred to the certificates 
representing all the stock transferred to the Commission 
and stated that the execution and delivery of the stock 
certificates to the Commission: 

“ • • • will constitute valid and legally enforceable 
instruments of transfer, and will convey to the Com¬ 
mission * • • valid title to the shares of stock • • • 
free and clear of any liens or encumbrances whatso¬ 
ever. ” (Second Blue Book, pp. 157-9. ) m 

C. The fact that the agreement did not describe the trans¬ 
fer as a “pledge” whereas words of pledge were need else¬ 
where in the agreement indicates that the transfer was 
absolute. A most decisive indication that the shares were 
intended to be transferred to the Commission absolutely 
and not in pledge is that the Adjustment Agreement and 
the other instruments executed pursuant to its specifically 
used the word “pledge” where the pledgor-pledgee rela¬ 
tionship was involved. Thus paragraph 3 of the original 
Adjustment Agreement provided for the transfer to the 
Commission by Herbert Fleishhacker of “all rights and 
interests of the pledgor in and to” certain of the A stock 
“subject to existing pledges, and during the existence of 
said pledges, the Commission, or its nominee, shall have 
the voting rights accruing to such stock and the pledgors 
and pledgees” will deliver proxies giving the Commission 
the right to vote such stock (J.A. 35-6) [Italics supplied]. 12 

lla The provision that the transferors agreed to “hold, or forth¬ 
with will acquire and hold * * # and * * * will transfer” the 
stock to the Commission was certainly not inconsistent with an 
outright transfer. The “hold” was merely a covenant by the trans¬ 
ferors that they would not let the stock get out of their hands until 
they were to transfer it to the Commission. Appellants’ play on the 
word “hold” (Brief, pp. 149-50) is based on the false premise that 
the transferors were to “hold and at the same time transfer owner¬ 
ship.” Of course, “at the same time” is an interpolation by ap¬ 
pellants not contained in the Agreement at all. 

12 As stated in footnote 4, page 7, above, this provision for the 
transfer of stock by Herbert Fleishhacker was later eliminated by 
an amendment to the Adjustment Agreement. 
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Likewise paragraph 4 of the Adjustment Agreement, 
relating to the transfer to the Commission by R. Stanley 
Dollar and the J. Harold Dollar Estate of the stock which 
they owned subject to existing pledges to the Anglo Bank 
provided that “all rights and interests of the respective 
pledgors in and to” certain class A stock would be trans¬ 
ferred to the Commission “subject to existing pledges” 
(J.A. 35-6) [Italics supplied]. 

And paragraph 5 of the Adjustment Agreement, provid¬ 
ing for the option agreements to be given to the Commis¬ 
sion covering the stock already pledged to the Anglo Bank, 
referred to “the Anglo Bank as pledgee,” “the respective 
pledgors [R. Stanley Dollar and the J. Harold Dollar 
Estate] of the class A stock,” “voting rights accruing to 
the pledged A stock,” and to “the pledge” (J.A. 36-8) 
[Italics supplied]. Indeed, in paragraph 5 of the agree¬ 
ment the words “pledge,” “pledged,” “pledgors,” and 
“pledgee” are used no less than 18 times. The escrow in¬ 
structions and the assignment and option agreements exe¬ 
cuted by R. Stanley Dollar and the J. Harold Dollar Estate 
likewise specifically used these words of pledge whenever 
they referred to the stock subject to the pledge to the 
Anglo Bank (Second Blue Book, pp. 129-37, 163-70). 

Thus, whenever the parties to the agreement referred to 
stock concededly involved in a pledgor-pledgee relation¬ 
ship they manifested their intent by using specific words 
of pledge. It is hence utterly inconceivable that if these 
parties, men of great experience in business and financial 
affairs and represented by legal counsel, had intended the 
transfer of the stock to the Commission to be one in pledge, 
that they would not have used specific words of pledge. As 
the court below pointed out in its discussion of paragraph 
4 of the Agreement, relating to the transfer of the stock 
subject to the existing pledge to the Anglo Bank: 

“Mr. Dollar and Mr. Lorber were men of large 
interests and great business experience, and it cer¬ 
tainly cannot be argued that Dollar of California was 
in the dark as to the meaning of such language—and 
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all three had the assistance of able counsel throughout. ’ ’ 

(J.A. 272.) 13 

Appellants’ brief makes no attempt to explain away the 
fact that specific words of pledge were used by the parties 
whenever the pledgor-pledgee relationship was concededly 
intended. They argue (Appellants’ Brief, pp. 127-30) that 
the word “transfer” is in itself equivocal. That argument 
totally ignores the significance of the w’ords “all rights 
and interests” and “all right, title and interest” used in 
the agreement to describe the elements of ownership of 
the stock being transferred to the Commission. In none of 
the cases cited at this point of appellants’ brief was lan¬ 
guage of this kind used. On the contrary, these cases afford 
apt illustrations of the kind of language men use when 
they intend to pledge stock, language in striking contrast 
with that used to describe the stock transfers here involved. 
Thus, in Brewster v. Hartley, 37 Cal. 15, 99 Am. Dec. 237, 
the agreement provided that stock would be issued to the 
creditor “as security for moneys advanced by” it. In 
First National Bank v. Bacon , 113 App. Div. 612, 98 N.Y. 
Supp. 717, the agreement provided, as appears from Zart- 
man v. First National Bank of Waterloo, 216 U. S. 134, 
affirming the New York court, that the stock was trans¬ 
ferred “as continuing collateral security for the payment to 
it [the creditor] of any indebtedness.” In Hall v. Cayot, 
141 Cal. 13, 74 Pac. 299, the agreement provided that the 
stock was “hypothecated to secure the payment of a cer¬ 
tain promissory note.” In Brown v. New York Life Ins. 
Co., 22 F. Supp. 82 (D.C. S.C.), involving the use of the 
words “assign and transfer” in connection with an insur¬ 
ance policy, the court held that the assignments were “ab¬ 
solute in form” but that the testimony of the officers of 
the transferee showed conclusively that the assignments 
were made in pledge. 

In Nisbit v. Macon Bank & Trust Co., 12 Fed. 686 (C.C. 
S.D. Ga.), both sides agreed that the stock had been de- 


13 As to appellants’ legal counsel, see J.A. 392,1061-5,1555-6,1572, 
1783, 2045-6. 
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livered in pledge and it does not appear that they used 
language in any way similar to that involved in the present 
case. Appellants’ brief (p. 128) by skillful elision gives a 
very misleading quotation from this case. Actually the 
court was merely discussing what acts were necessary to 
effect a transfer of stock valid against third parties. 14 

Vol. 12, Fletcher Cyc. Cory, (1932 ed.), sec. 5640, p. 
843, does not discuss what language used in transferring 
stock imports a pledge and what imports an absolute trans¬ 
fer. It certainly does not state, as implied in appellants’ 
brief (p. 129), that use of the words “transfer right, title, 
and interest” would not indicate an absolute transfer. 

In Borland v. Nevada Bank of San Francisco, 99 CaL 89, 
33 Pac. 737, the transferor of stock, in order to avoid stock¬ 
holder ’s liability, was attempting to show that his creditor- 
transferee had received the stock absolutely as satisfaction 
for payment of the debt, whereas the transferee contended 
that it merely received the stock in pledge. The court held 
that the burden was upon the debtor to show that the 
creditor had accepted the stock in satisfaction of payment 
rather than merely as collateral. There was no written 
agreement whatever with respect to the transfer and the 
court held that in the absence of any evidence, written or 
parol, as to the character of the transaction, it would apply 
a presumption of law that the transfer was merely one in 
pledge, since “The debtor cannot make his creditor a forced 
purchaser of the property or compel him to exchange his 
obligation for the property transferred. ’ ’ Since the parties 
in that case did not use language of transfer similar to 
that involved in the Adjustment Agreement, the case, of 
course, holds nothing whatever with respect to the import 


14 The full quotation from this case, with the phrases omitted in 
appellants’ quotation set forth in italics, is as follows: 

“* * * there is no doubt , in the absence of statutory provisions, 
that to pledge stock some written transfer or contract is necessary 
as against third parties. Mere handing over the certificate is not 
sufficient. There must be a transfer on the books of the company, or 
a pouer of attorney authorizing a transfer, or some assignment or 
contract in writing by which the holder may assert title and compel 
a transfer when desired.” 
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of such words. Furthermore, in the present case, unlike 
the Borland case, the Adjustment Agreement itself shows 
that the debtor-transferors were released from their lia¬ 
bility on the Dollar of Delaware ship notes (J.A. 41-2). 

D. The fact that the stock certificates did not contain any 
legend reciting a pledge, whereas in similar circumstances 
the parties did place a legend on the certificates indicates 
that the transfer was absolute. Still another aspect of the 
stock transfer which shows that it was intended to be ab¬ 
solute and not merely in pledge is the fact that the certif¬ 
icates themselves were, in accordance with the provisions 
of the escrow instructions executed by the parties, endorsed 
in blank and were manually turned over by appellants, 
through the medium of the escrow holder, to the Maritime 
Commission without any legend or notice being placed on 
the face of the certificates that they were merely being 
transferred in pledge. The endorsement on the certificates 
stated that the transferrors “hereby sell, assign and trans¬ 
fer” the shares [italics supplied] (J.A. 352, 359, 1433-42). 
This is the form in general use for unqualified stock trans¬ 
fers. Christy, Stock Transfers, p. 988. 

Appellants thus clothed the Maritime Commission with 
the evidence of ownership of the certificates, and a transfer 
of the shares by the Commission to a bona fide holder for 
value without notice would have cut off appellants * asserted 
right to redeem them upon payment of the debt. National 
Safe Deposit Co. v. Bibbs, 229 TJ. S. 391; Chatz v. Midco 
OH Corp., 152 F. 2d 153 (C.C.A. 7); National City Bank of 
Chicago v. Wagner, 216 Fed. 473, 480 (C.C.A. 7); McNeil 
v. The Tenth National Bank, 46 N.Y. 325; Hale v. West 
Porto Rico Sugar Co., 193 N.Y. Supp. 555, 200 App. Div. 
577; East Coalinga Oil Fields Corporation v. Robinson, 86 
CaL App. 2d 153, 159, 194 P. 2d 554, 557; Young v. New 
Pedrara Onyx Co., 48 Cal. App. 1, 192 Pac. 55, 63; Pouters 
v. Pacific Diesel Engine Co., 206 Cal. 334, 274 Pac. 512; 
Mancini v. Setaro, 69 Cal. App. 748, 232 Pac. 495; E. I. Du¬ 
pont de Nemours & Co. v. Laird, 24 Del. Ch. 152, 8 A. 2d 
162; Delaware-New Jersey Ferry Co. v. Leeds (Del. Ch.), 
186 AtL 913. 
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It is hence incredible that if appellants had thought they 
were pledging the stock they would not have protected their 
rights in it as against third persons by placing on the 
certificates a reference to such pledge. 

This is all the more so because in other instances the 
agreement provided for the giving of notice to third per¬ 
sons by having a legend written on the face of the stock 
certificates or other instruments involved. 

Thus, in connection with the stock transferred subject to 
the pledge to the Anglo Bank, the pledgee bank’s interest 
in which was made subject to a 5-year option to purchase 
running to the Commission, the Agreement provided that 
a legend should be stamped upon the stock certificates mak¬ 
ing appropriate reference to the option (J.A. 36-8). Like¬ 
wise, under the Agreement the release of R. Stanley Dollar 
and Dollar of California from their liability on the ship 
notes of Dollar of Delaware was evidenced by rubber stamp¬ 
ing on each of said notes a legend reciting the release of 
liability (J.A. 1401). Furthermore, this procedure was also 
followed when the A stock had been pledged by R. Stanley 
Dollar and J. Harold Dollar to the Anglo Bank in 1934 
(J.A. 1444-50). 

E. The provisions of paragraph 23 (d) of the Adjust¬ 
ment Agreement do not indicate that the stock was trans¬ 
ferred in pledge. Paragraph 23 (d) of the Adjustment 
Agreement provided: 

“(d) That the Commission shall have no duty or 
obligation to make any payments, loans, or advances 
whatever to Dollar of Delaware or to any creditor of 
said company or otherwise except only in such amounts 
and under said terms and conditions as may be ex¬ 
pressly provided in said subsidy and loan agreements, 
nor shall it have any duty or obligation whatever to 
continue, or to provide for the continuation of the 
operations, or any part of the operations, of Dollar of 
Delaware except as may in said agreements be expressly 
provided, nor shall it have any duty or obligation to 
continue to hold any of the stock, or any interest in or 
to any of the stock, of Dollar of Delaware which it may 
acquire under the terms and provisions hereof or 
otherwise;” (J.A. 48.) 
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On the prior appeal this Court, in discussing appellants’ 
contentions, referred to the last clause of this paragraph 
negativing any obligation on the part of the Commission 
to continue to hold the stock which it acquired and said, 
“the terms of the contract seem in some respects to be 
more consonant with the theory of pledge than that of out¬ 
right transfer.” The Court explicitly refrained from mak¬ 
ing any holding as to the meaning of this clause, however, 
saying, “We have no finding or conclusion from the trial 
court on this basic issue which we believe must be tried.” 
Dollar v. Land, 81 App. D.C. 28, 30, 31, 154 F. 2d 307, 309- 
10. 15 


In the first place we submit that the language of paragraph 
23 (d) is on its face no more indicative of a pledge than of 
an outright transfer of the stock to the Commission. For a 
pledgee, as well as an owner, has no obligation to hold the 
pledge but may assign it to a third person. Tally v. Freed¬ 
man’s Savings & Trust Company , 93 U. S. 321, 324; Chap¬ 
man v. Brooks, 31 N.Y. 75, 84; Proctor v. Whitcomb, 137 
Mass. 303, 308-9; Story, Commentaries on the Law of Bail¬ 
ments (8th ed. 1870), sec. 324, p. 273. 

The reason for the insertion of paragraph 23 (d) in the 
agreement was made clear at the trial. At a meeting of 
the board of directors of Dollar of Delaware in July 1938, 
R. Stanley Dollar expressed concern about the personnel of 
Robert Dollar Co. who were to be taken on by Dollar of 
Delaware and stated that, in addition to the legal rights 
of these employees, “There is also the human element to 
be considered as many of the employees have been with 
the organization from 15 to 35 years and it certainly would 
not be right to have them shunted out at this time” (J.A. 
1111). And at the same meeting another director stated 
that “even though there was no specific legal obligation to 
the employes there was certainly a moral obligation to 
them” (J.A. 1111). 


15 As shown in footnote 9, page 19, above, this Court on the prior 
appeal decided only the jurisdictional issue that on the allegations 
of the complaint the suit was not one against the United States. 
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It is apparent that for the Commission to have acceded 
to the notion that there was either a “legal” or a “moral” 
obligation that the employees of Dollar of Delaware be 
retained in employment might well have handicapped the 
Commission in selling the stock to other steamship in¬ 
terests, such as Matson Navigation Co. (with which negotia¬ 
tions were then pending), which would be in a position to 
effect economies in the operation of Dollar of Delaware by 
reducing the existing staff (see J.A. 1805). 

It is conceded that paragraph 23 (d) was introduced into 
the Adjustment Agreement by Mr. Laughlin, the Commis¬ 
sion’s special counsel (appellants’ brief, p. 131; J.A. 1119- 
48). Mr. Laughlin testified as a witness for appellees. 
We offered to prove by him that he drafted paragraph 23 (d) 
for the purpose of negativing any possible implication or 
implied obligation which the Dollar interests might urge 
could be read into the Agreement that the Commission had 
some obligation to retain the stock for at least a limited 
period of time and thereby give some protection to the 
employees in the event the Maritime Commission should 
sell the stock to the Matson Navigation Company, negotia¬ 
tions for which he was then conducting, and which, if carried 
through, he knew would likely result in a drastic diminu¬ 
tion of the employees (J.A. 1805-6). The trial court ex¬ 
cluded this testimony, apparently because it felt that at 
that stage of the trial an abundance of testimony relevant 
to the interpretation of the Adjustment Agreement had 
already been taken (J.A. 1802-6). 

This was the only testimony offered by either side specif¬ 
ically bearing on the origin of paragraph 23 (d). It plainly 
shows that that paragraph is not any indication that the 
transfer of stock was one in pledge, but rather indicates 
that the transfer was absolute. 

F. The provision in the Adjustment Agreement that the 
transfer of the stock to the Commission and the release of 
R. Stanley Dollar and Dollar of California from their lia¬ 
bility on the ship notes should not reduce the indebtedness 
of Dollar of Delaware to the Commission is not indicative 
that the transfer was one in pledge rather than absolute. 
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Paragraph 14 of the Adjustment Agreement provided that 
the Commission and Dollar of Delaware would release R. 
Stanley Dollar and Dollar of California “from all liability 
as makers, comakers, guarantors, or endorsers of the ship 
mortgage notes” and that: 


a • 


' • Dollar of Delaware • * • agrees that said 
releases shall not release or in any way impair its obli¬ 
gations under said notes or said mortgages securing 
the same, nor shall any credits be allowed or given 
thereon, either as to principal or interest by reason 
of the stock transfers or other consideration that may 
be received by the Commission under the terms and pro¬ 
visions hereof.” 

(J. A. 41-2.) 


Appellants’ contention that this provision of the Agree¬ 
ment is indicative that the stock was transferred in pledge, 
rather than absolutely, to the Commission necessarily is 
premised upon a view that the following transaction was 
either (1) inherently improbable or (2) could not as a mat¬ 
ter of law be given effect: R. Stanley Dollar and Dollar of 
California, co-makers of the ship mortgage notes, were re¬ 
leased from their liability as sureties on the notes. In ex¬ 
change for this release and the other considerations in¬ 
volved in the agreement, appellants, who either directly or 
through controlled corporations retained preferred stock 
interests in Dollar of Delaware, transferred the common 
stock outright to the Commission. Dollar of Delaware, 
whose “position was desperate and bordering on the com¬ 
pletely disastrous” (J. A. 261), in order to obtain an operat¬ 
ing subsidy from the Commission and Government loans of 
$4,500,000 to enable it to continue in business, agreed that 
it should remain liable to the full amount of its existing in¬ 
debtedness to the Commission. 

We submit that on its face such an arrangement was a 
reasonable and probable one to be entered into by parties 
interested in salvaging a corporation faced with bank¬ 
ruptcy. In addition, we show first the surrounding circum¬ 
stances which emphasize the reasonableness of such a trans¬ 
action. We then demonstrate that there is no principle of 
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law which prevents giving effect to such an arrangement 
and, hence, there is no basis for appellants’ argument that 
the parties must have intended to enter into a different 
transaction; i.e., a pledge of the stock. 

(1) The surrounding circumstances at the time of exe¬ 
cution of the Adjustment Agreement make it reasonable 
to construe the transfer of the stock as outright. 

(A) The stock had little or no value 

With reference to the disputed issue as to whether or not 
the stock transferred to the Maritime Commission had any 
substantial value at the time of the execution of the Adjust¬ 
ment Agreement, the court below found that 11 the line was at 
the end of its resources and there is a serious question as to 
whether or not the stock had any value at the time” (J. A. 
275). The record amply supports the conclusion that the 
stock had little or no value. 

In the first place, it is self-evident that common stock 
in a corporation which is in desperate financial condition 
and on the verge of bankruptcy would have no substantial 
market value. There is no testimony in the record that 
the stock at the time of transfer had any market value what¬ 
ever. 

Appellants’ own expert witness Hall, the treasurer and 
comptroller of the Robert Dollar Company, conceded that 
all the common stock had a negative book value, if the 
value of Dollar of Delaware’s 13 ships was taken to be $13,- 
700,000 and Dollar of Delaware’s investments in affiliated 
corporations were taken at their actual value (J. A. 416, 
1312-14). 16 The witness Poole, who was vice president 


18 Appellants’ brief (p. 63) cites testimony of Mr. Hall as estab¬ 
lishing a value of $5,000,000 for the common stock. That figure 
was predicated on the assumption that the 13 ships had a market 
value of $18,550,000 and that Dollar of Delaware’s investments in 
stock of affiliated corporations had a value of $3,883,000 (J.A. 1296- 
1300). It was stipulated, however, that the value of these inter¬ 
company investments was actually something less than $1,797,276.10 
(J.A. 1293, 1353, 1846), and, as we show below, $13,700,000 was a 
liberal valuation for the 13 ships. 
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and treasurer of Dollar of Delaware, concluded that all the 
common stock had a value of about $17,000 (J. A. 1847-50). 

Appellants’ brief (p. 60-1) attempts to spell out a sub¬ 
stantial value for the stock by capitalizing estimates of 
future earnings of Dollar of Delaware made by Commis¬ 
sioner Truitt in September 1938. But, of course, there was 
no foreseeable probability that Dollar of Delaware would 
have any future earnings or even be able to avoid bank¬ 
ruptcy unless it received several million dollars in govern¬ 
ment financing. In other words, a substantial value might 
be created for the stock by the Government if it was willing 
to invest $4,500,000 in the company. But the Government, 
understandably enough, insisted upon an outright transfer 
of the stock as a condition to its risking $4,500,000 to keep 
the company afloat. Hence, that kind of value imputed to 
the stock is certainly no indication that it was not trans¬ 
ferred outright to the Commission. 

(B) The value of the ships 

With respect to the value of the 13 ships of Dollar of 
Delaware 17 the only appraisal of their value as of 1938 was 
made by Captain Pillsbury. He gave $13,700,000 as the 
sum total of the values of the 13 ships if sold individually, 
“using prudent business methods of selling,” “not on a 
forced sale” (J. A. 1233-5). The liberality of this figure is 
attested by the fact that of four appraisals of the ships 
made as of 1937 Captain Pillsbury’s was the highest by 
from 6M> to 2% millions. 18 

17 In this discussion no consideration is given to the old steam¬ 
ships Fillmore and Johnson owned by Dollar of Delaware because 
their value at the time did not exceed the amount of the mortgage 
indebtedness outstanding against them (J.A. 1353). 

18 Other appraisals as of 1937. 

Radner, Dunne, and Lawrence of the Commission’s staff ap¬ 
praised the Coolidge at $6,000,000, the 502s at $450,000 each, 
and the 535s at $550,000 each, a total of $11,900,000 (J.A. 439, 
456. 2028). 

Mausshardt, the Pacific Coast representative of the Mari¬ 
time Commission, appraised the Coolidge at $5,798,000, the 
seven 502s at $553,800 each, and the five 535s at $684,700 each, 
a total of $13,098,000 (JA. 1226-7). 
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Appellants rely upon Captain Pillsbury’s 1937 valuation 
of $18,550,000, which he made for the Dollar interests (J. A. 
553). But that was made as the value of the vessels “to a 
going concern” and did not purport to estimate what the 
vessels might bring “in the event of sale” (J. A. 1229-33). 
In other words, it was not a market value appraisal. Fur¬ 
thermore, in August 1938 there was no reasonable proba¬ 
bility that Dollar of Delaware could continue as a going 
concern unless it obtained loans of $4,500,000 and an op¬ 
erating differential subsidy from the Government, and there 
is no testimony whatever in the record that Dollar of Dela¬ 
ware would have been able to sell its vessels to anyone on a 
going concern basis. The worthlessness of Captain Pills¬ 
bury’s 1937 valuation as any indication of the ships’ real 
value is further shown by the fact that his 1937 valua¬ 
tion was based on earnings made by Dollar of California 
(not by Dollar of Delaware) prior to 1929 (J. A. 1232). Of 
course, the earnings of Dollar of California nine years previ¬ 
ously afford no reasonable basis for a conclusion as to what 
the ships could earn in 1938 in the hands of Dollar of Dela¬ 
ware, which was then on the brink of bankruptcy, with its 
service to the Orient disrupted by the Chinese-Japanese 
war (see J. A. 260-1). United States v. Toronto, Hamilton, 
and Buffalo Navigation Company, — U. S. — (No. 39), 
Oct. Term, 1949, decided December 12,1949. 

With respect to all of the vessels, except the President 
Coolidge, Captain Pillsbury’s 1938 valuation was from 35 
to 45 percent less than his 1937 valuation (J. A. 1230,1233). 
And as Captain Pillsbury recognized, his reduced 1937 value 
would have to be discounted still further if the ships were 
to be sold at a “forced sale” (J. A. 1233-4); i.e., foreclosure 
sale, which was the imminent probability unless the Govern¬ 
ment was to rescue Dollar of Delaware. 

Accordingly, $13,700,000 must be taken as the maximum 
value of the ships in 1938; and, on this basis, the stock 

Brierly, Chief of the Technical Division of the Maritime 
Commission, appraised the Coolidge at $5,850,000, four built-up 
502s at $730,000 each, three 502s not built up at $585,000 each, 
and the 535s at $1,050,000 each, a total of $15,775,000 (JA. 
1227). 
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transferred to the Maritime Commission unquestionably had 
no substantial value. 

In transferring the stock outright to the Maritime Com¬ 
mission, appellants were, therefore, giving up an asset of 
little, if any, value. Understandably enough they were will¬ 
ing to do this as a condition to obtaining the Government 
financing necessary to keep Dollar of Delaware out of bank¬ 
ruptcy and thus obtain a reasonable chance of preserving 
and increasing the value of their investment in the preferred 
stock of Dollar of Delaware. All of the transferrors of 
stock (except Mortimer Fleishhacker) continued to hold 
substantial preferred stock interests in Dollar of Delaware, 
either directly or through affiliated corporations (see page 
6 above). And Mortimer Fleishhacker was chairman of 
the board of directors and a stockholder of the Anglo 
Bank, 19 which stood an excellent chance to lose the $1,800,000 
owed it by Dollar of Delaware if the Government should 
refuse to finance the latter to keep it out of bankruptcy 
(J. A. 1853). 

Appellants, in arguing (Brief, p. 141) that the preferred 
stockholders had nothing to lose if Dollar of Delaware went 
into bankruptcy, ask this Court to believe that because a 
corporation has assets at book value in excess of its liabili¬ 
ties it is certain that those assets will realize their book 
value in bankruptcy liquidation—a conclusion notoriously 
contrary to experience. See Rosenberg v. Garfinkel, 294 
Mass. 196, 202-3, 200 N.E. 907, 910. 

Since all the transferrors other than K. Stanley Dollar 
and Dollar of California thus had a definite pecuniary inter¬ 
est which would be preserved and, if all went well with Dol¬ 
lar of Delaware, enhanced by the Government financing, 
they had a good reason to be willing to transfer their com¬ 
mon stock outright to the Commission in consideration for 
the vitally needed Government assistance. Their situation 
was thus entirely different from the poor children in Villa 
v. Rodriguez, 12 Walk 323, who had nothing whatever to 

19 (J.A. 1327); Poor’s Register of Directors (1938), p. 279. Of 
course, the Court will take judicial notice of this. United States v. 
Felin & Co., 334 U. S. 624, 625, 637-8. 
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gain by their conveyance of property to their mother’s mort¬ 
gagee. 

Appellants have labored mightily to have the Court view 
what was actually a financial reorganization undertaken to 
save a failing corporation from liquidation as if it were a 
heartrending picture of the poor, friendless widow and 
orphans helpless in the hands of the heartless money-lender. 
But the stockholders of a corporation ‘ ‘ in search of financial 
assistance * • • are certainly in a very different position 
from that of an impecunious landowner in the toils of a 
crafty money-lender.” Samuel v. Jarrak Timber <& W. P. 
Corp., [1904] A. C. 323, 327. 

Where a stockholder in a failing corporation transfers 
his stock outright in connection with a reorganization, and 
other interested parties provided new money to finance the 
corporation, the transfer of stock under such circumstances 
is fair and reasonable and is made for adequate considera¬ 
tion. Rosenberg v. Garfinkel, supra; French v. Shoemaker, 
14 Wall. 314. 20 See also Handley v. Stutz, 139 U. S. 417, 
approving the somewhat analogous transaction by which a 
failing corporation in order to obtain new loans issues stock 
to the lender “as a bonus or an additional consideration” 
for the loan. Commissioner of Internal Revenue v. Wright, 
47 F. 2d 871 (C.C.A. 7), remanding 18 B.T.A. 471, involved 
a similar transaction. In that case bankers of a failing cor¬ 
poration threatened bankruptcy unless the stockholders 
turned over part of their stock to a new manager selected 
by the bankers as the price of further financial support. 
The court said: 

* # While by the transaction of surrender the 
taxpayer did not realize a specific price for the stock, 
he did realize a presently contemplated advantage to 
the corporation—and indirectly to himself—consisting 
of the managerial service of the manager for whom 
the stock was surrendered and the averting of threat- 


20 In that case the stockholder also executed a separate assignment 
of his interest in the corporation as security for a loan to him, but 
the Court’s decision upheld the fairness and reasonableness of the 
outright transfer as well as of the security transaction. 






38 


ened bankruptcy of the corporation, as well as the 
further support of the bankers.” 

See also Sh river v. Druid Realty Co., 149 Md. 385, 131 A. 
S15; Colonial Trust Co. v. Eoffstot, 219 Pa. 497, 69 A. 52. 

Furthermore, the reasonableness and fairness of an out¬ 
right transfer of the common stock from the standpoint of 
the transferrors is made apparent by a consideration of the 
onlv alternative facing Dollar of Delaware in the event the 
Government refused to put in an additional $4,500,000— 
bankruptcy, with a chance for reorganization under Chapter 
X (or former Section 77-B) of the Bankruptcy Act (11 
U.S.C. 501, et seq.). Since the common stock had no ap¬ 
preciable equity, a “fair and equitable” treatment of the 
various interests involved would have required elimination 
of the common stockholders, since they were not willing to 
furnish new money for the enterprise, from participation in 
a reorganized corporation. Case v. Los Angeles Lumber 
Products Co., 308 U. S. 106. Even if appellants were cor¬ 
rect in their contention that the common stock had some 
value, fair and equitable treatment would nevertheless re¬ 
quire elimination of the common stockholders unless the 
Maritime Commission had been fully compensated not only 
for the advance of new money but for its partial subordi¬ 
nation of the ship mortgages to the RFC loan (Second Blue 
Book, pp. 2S4-99). Ecker v. IF estern Pacific Railroad Corp., 
318 U. S. 448, 485-7; Consolidated Rock Products Co. v. Du 
Bois, 312 U. S. 510, 527-30. 

Although Dollar of Delaware was, of course, not in bank¬ 
ruptcy when the Adjustment Agreement was executed, treat¬ 
ment of the common stockholders which would be ‘ ‘ fair and 
equitable” in bankruptcy reorganization certainly cannot 
be regarded as unfair or inequitable in the voluntary reor¬ 
ganization embodied in the Adjustment Agreement. And, 
of course, that voluntary reorganization was infinitely pre¬ 
ferable to bankruptcy reorganization, from the standpoint 
of the transferrors, not only because it avoided the inevi¬ 
table delay and expense involved in bankruptcy but be¬ 
cause it provided the definite assurance of Government 
financing of Dollar of Delaware. 
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In addition, insofar as R. Stanley Dollar and Dollar of 
California were concerned it can readily be seen why they 
would be willing to transfer the stock in exchange for the 
additional consideration of being discharged from their 
liability on the ship notes. 

Appellants argue (Appellants’ Brief, pp. 142-5) that since 
the ships were worth more than the $7,500,000 mortgage 
debt outstanding against them, “the liability of Mr. Dollar 
and of Dollar of California would be no liability at all.” 
Of course, it does not follow from the fact that Captain 
Pillsbury appraised the ships at $13,700,000 in 1938 that 
they would bring any such sum at a mortgage foreclosure 
sale or even that they would bring an amount sufficient to 
satisfy the mortgage debt in full. Captain Pillsbury him¬ 
self admitted this (J. A. 1233-4). 

R. Stanley Dollar, in reporting on the Adjustment Agree¬ 
ment to the stockholders of Dollar of California said : 11 The 
Maritime Commission was in a position to foreclose its 
various mortgages aggregating some $7,000,000 and to ob¬ 
tain a deficiency judgment, part of which would be collectible 
against this Company.” (J. A. 1669) [italics supplied]. 
The likelihood that the ships would not bring enough on 
foreclosure to satisfy the debt and that Dollar of California 
would be held liable for a deficiency was also recognized by 
Keith R. Ferguson and Robert Dollar, II, when they, as 
executors of the Estate of J. Harold Dollar, petitioned the 
California Probate Court for authority for the “sale” of 
the stock. 21 Thus, these representatives of the Dollar in¬ 
terests knew what everyone knows that property sold at 
foreclosure notoriously and almost universally brings very 


21 Their petition stated: 

‘‘That in the opinion of your Petitioners, the value of the 
vessels of Dollar Steamship Lines, Inc., Ltd., a Delaware cor¬ 
poration, at a forced sale, would be insufficient to pay its in¬ 
debtedness to the United States of America, and that in the 
event of foreclosure of the mortgages on said vessels, there would 
be a deficiency judgment entered against Dollar Steamship Line, 
a California corporation in a very substantial amount, which 
would thereby cause a great, if not a total loss in the value of 
the holdings of the Estate in the capital stock of Dollar Steam¬ 
ship Line, a California corporation.” (J. A. 1468.) 
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much less than its fair appraised value, and, hence, they 
considered that there was a very real risk that R. Stanley 
Dollar and Dollar of California might be held personally 
liable on the ship debts. 

What R. Stanlev Dollar and Dollar of California ob- 
tained by transferring their stock to the Commission was 
elimination of the risk that they might have to make good on 
their share of personal liability on the ship notes. 22 That 
risk would exist even if everyone believed in 1938 that the 
ships then had a realizable value well in excess of the mort¬ 
gage debt (although the Dollar interests did not believe it) 
and even though it subsequently turned out that the mort¬ 
gage debt was paid off in full by Dollar of Delaware. Ap¬ 
pellants’ argument (Brief, p. 142-5) that the release of R. 
Stanley Dollar and Dollar of California from their liability 
on the ship notes was not really any consideration for the 
stock transfers is the equivalent of an argument that the 
fire insurance policy which the owner of a “fireproof” 
building takes out is really no consideration for the fire in¬ 
surance premium which he pays, because it turns out in fact 
that his building did not burn down. In each case a risk 
exists and elimination of that risk is valuable and adequate 
consideration for which reasonable men are willing to pay. 
Rosenberg v. Garfirikel, 294 Mass. 196, 201-2, 200 N.E. 907, 
910. 

Of course, it was reasonable for Dollar of Delaware to 
consent that its debt not be reduced. It was liable for the 


22 Furthermore, the Maritime Commission could, in the event of 
default on the ship mortgage debts, have brought suit against R. 
Stanley Dollar. Dollar of California and Dollar of Delaware directly 
on the ship notes. It was not obligated to foreclose the mortgages 
and merely obtain deficiency judgments. 3 Jones on Mortgages 
(8th ed.i. §§ 1572, 1573, pp. 7-9. Although the California Code 
of Civil Procedure, § 726, appears to limit the mortgagee’s remedy 
to that of foreclosure and deficiency judgment, this is merely a 
procedural provision applicable to the California Courts, not to a 
suit in a Frcleral Court. Maxwell v. Ricks, 294 Fed. 255 (C.C.A. 
9). And in any event the rights and obligations of the parties under 
the ship notes and mortgages were determined by Federal, not 
State law. Clearfield Trust Co. v. United States, 318 U. S. 363, 
366; United States v. County of Allegheny, 322 U. S. 174, 182-3. 
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entire ship debts and would have been obligated to reim¬ 
burse R. Stanley Dollar and Dollar of California for any 
amount which they, as its sureties, might pay on the debt. 
Hence, the matter was of no concern to Dollar of Delaware 
one way or another. See pages 44-5, below. 

From the standpoint of the Maritime Commission, trans¬ 
fer of the stock to it outright, rather than in pledge, was 
eminently reasonable—indeed it was the only way in which 
its objectives could be attained. The Maritime Commis¬ 
sion had two definite, independent interests in connection 
with acquisition of the stock. One was to obtain the voting 
control necessary to control the management of Dollar of 
Delaware. That was obtainable either by outright transfer 
or by a pledge of the stock with voting rights. 

But the second, equally important consideration to the 
Commission was that it “did not consider it appropriate 
in extending financial aid to maintain an essential foreign 
trade route, to create common stock equity values in favor 
of persons who were unwilling themselves to assume any 
financial obligations whatever’ 9 (Second Blue Book, p. 61; 
J. A. 1639). 

As the court below put it: 

“ • # # apparently it was felt that the only hope of 
solution and the only circumstances under wdiich an 
operating subsidy could then be granted and further 
public money poured into a sinking enterprise in an 
effort to salvage it, was by its complete divorcement 
from both the personal and corporate plaintiffs.” 

(J. A. 274-5.) 

The Commission’s second objective could, of course, be 
carried out only by an outright transfer of the stock, not by 
a mere pledge. There is no warrant whatever for appel¬ 
lants’ contention (Brief, p. 145) that the purpose of obtain¬ 
ing management control was any more “dominant” than 
was its concurrent objective that the common stockholders, 
being unwilling to put new money of their own into Dollar 
of Delaware, should not reap the fruits of the Government’s 
risk of $4,500,000. 



42 


It was within the discretion of the Commission to decide 
whether, in the light of the policies of the Merchant Marine 
Act of 1936 (46 U.S.C. 1101), the interest of the Government 
would be better served by acquiring the stock outright and 
releasing R. Stanley Dollar and Dollar of California from 
liability on the ship debts, than it would be by retaining that 
obligation and permitting appellants to retain the bene¬ 
ficial interests in the stock. There is no basis for concluding 
that the Commission made a bad bargain, even if we ignore 
the policy considerations involved. The pecuniary value of 
the stock at the time was little or nothing. But we do not 
know whether the obligations of R. Stanley Dollar and Dol¬ 
lar of California would have been collectible if sued on. 
Hence, the “dilemma” posed in appellants’ brief (p. 142) 
exists only in counsel’s vivid imagination. 

Accordingly, the outright transfer of the stock was an 
entirely sensible arrangement from the standpoint of all 
parties concerned. The surrounding circumstances confirm 
the import of the language used in the Adjustment Agree¬ 
ment that the parties intend to transfer the stock outright. 

(2) The Agreement to transfer the stock outright, without 
any reduction in the indebtedness of Dollar of Delaware, 
was permitted by law . R. Stanley Dollar and Dollar of 
California were sureties as to the debt of Dollar of Delaware 
to the Commission. This relationship existed because Dol¬ 
lar of Delaware in 1929 and 1930 purchased from Dollar 
of California the ships for the purchase of which from the 
United States the debt was originally contracted, assumed 
liability to pay the purchase debt, and also expressly agreed 
to indemnify R. Stanley Dollar from liability on the debt 
(J. A. 310-21). Union Mutual Life Insurance Company v. 
Hanford, 143 U. S. 187, 189-90; Johns v. Wilson, 180 U. S. 
440, 447; Herd v. Tuohy, 133 Cal. 55, 65 Pac. 139; Restate - 
ment of the Law of Security, %% 82, 83, pp. 233, 238, 239, 
243-4. ‘ ‘ Suretyship is the relation which exists where one 
person has undertaken an obligation and another person 
is also under an obligation or other duty to the obligee, who 
is entitled to but one performance, and as between the two 
who are bound, one rather than the other should perform.” 
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Restatement of the Law of Security, $ 82, p. 228. Appellants 
concede that R. Stanley Dollar and Dollar of California 
were sureties as between themselves and Dollar of Dela¬ 
ware (Appellants’ Brief, p. 9), but they assert that R. Stan¬ 
ley Dollar and Dollar of California were not sureties in so 
far as the Maritime Commission was concerned. But 
“Whether one is a surety, therefore, depends not on his 
relation to the creditor but on his relation to the principal 
debtor.”4 Williston, Contracts (1936 ed.), § 1211, pp. 3481-2. 
Or as stated in Wendlandt v. Sohre, 37 Minn. 162, 33 N.W. 
700: “The question is not what relation do the debtors bear 
to the creditor, nor even in what relation did they contract 
the debt, but what relation do they now bear to each other 
in respect to it. A surety is any person who, being liable to 
pay a debt is entitled, if it is enforced against him, to be in¬ 
demnified by some other person who ought himself to have 
paid it before the surety was compelled to do so.” 

Appellants ’ entire argument in this connection is based on 
the non sequitur that because R. Stanley Dollar and Dollar 
of California were jointly and severally liable on the ship 
mortgage notes, they were not sureties as regards the credi¬ 
tor, the United States (Appellants’ Brief, p. 136). But 
there is not, as appellants assume, any inconsistency between 
being jointly and severally liable on an obligation and being 
surety with respect to that obligation. A surety is primarily 
liable to the creditor and as to him the principal and surety 
may be joint, or joint and several debtors under a single 
obligation, such as a promissory note. Durham v. Green- 
wold, 188 Ga. 165, 3 S.E. 2d 585; Guaranty State Bank of 
Braufels v. Keuhler (Tex. Civ. App.), 114 S.W. 2d 622; 
Wendlandt v. Sohre, supra; McGrow v. Union Trust Co., 
136 Mich. 521, 99 N.W. 758; Townsend v. Sullivan, 3 Cal. 
App. 115, 84 Pac. 435; Northern State Bank of Grand Forks 
v. Bellamy, 19 N. D. 509, 125 N.W. 888; W. T. Rawleigh Co. 
v. Warrington, 9 W. W. Harr. (Del.) 366, 199 Atl. 666. As 
stated in the last cited case; 

“Perhaps in most cases, a surety is a co-obligor or 
a co-promisor in a joint or joint and several obliga¬ 
tion, along with the principal debtor, and is, therefore, 
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bound with him by the same instrument, executed at the 
same time, and on the same consideration.” 23 

Since then R. Stanlev Dollar and Dollar of California 
were sureties, it was permissible for the Maritime Com¬ 
mission to release them for a consideration without any 
reduction in the amount of the liability of Dollar of Dela- 
ware, the principal debtor. In the case of In re Kimbrough- 
Yeasey Company, 292 Fed. 757 (D.C. N.D. Ga.) the sureties 
on a bond paid $750 to the creditor, agreeing that the debt 
of the principal was not to be credited with the payment. 
Upon the bankruptcy of the principal, it was held that the 
creditor was entitled to prove his claim in full without any 
reduction on account of the $750 received from the sureties. 
In distinguishing the case of the release of a suretv from 
the case of a release of one of several joint debtors who do 
not stand in the principal-surety relationship, the court 
said (p. 758): 

“One of several persons jointly liable as original 
debtors may purchase his discharge. If a technical 
release be executed it destroys the obligation as to all; 
but if the effect of the transaction is a mere agreement 
or covenant not to sue, there is no discharge of the 
others. • • • By the weight of authority, however, 
since the creditor is entitled to but one satisfaction, 
no matter how many persons may be bound to render 
it to him, any payment so made must be credited as 
against the other co-obligors. In the case of a principal 
and surety, however, though they are for many purposes 
joint obligors as respects the creditor * * * as be¬ 
tween themselves, it is quite otherwise. If the surety 
pays anything on the debt, he is instantly invested with 
a right of action for his reimbursement against the 
principal, and if he pay all is subrogated to the cred¬ 
itor’s position and securities. But he may, for a con- 


23 Restatement of the Law of Security is in accord. “So far as 
the creditor is concerned, the surety may be the primary obligor. 
Where principal and surety are bound jointly, from the standpoint 
of the creditor there is no secondary liability. * * * Numerous 
variations are found under each of the main types of obligations of 
a surety. For example, where he is bound on the same instrument 
with the principal, the surety may contract jointly, jointly and 
severally, or severally.” Comment to §§ 82, 83, pp. 230, 240. 
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sideration moving from himself, compound with the 
creditor for his own release, foregoing any right of re¬ 
imbursement from his principal, and the principal 
will not be entitled to credit for what was paid by the 
surety. * * * By this means, if the principal be sol¬ 
vent, it would seem that the creditor may collect more 
than this debt; but, since the principal in any case 
should have paid it all, either to his creditor or his 
surety, he is in no position to complain at an arrange¬ 
ment which has cost him nothing. If any one could com¬ 
plain, it would be the creditors of the surety, if he were 
insolvent, in that his right of reimbursement against 
the principal had substantially been given away to the 
creditor.” (Italics supplied.) 24 

In Mcllhenny Co. v. Blum, 68 Tex. 197, 4 S.W. 367, 
the principal and surety were, as in the case at bar, 
co-makers of a promissory note. The court held that 
although the creditor had received $1,100 as considera¬ 
tion for releasing the surety, his claim against the prin¬ 
cipal subsisted in full and he need not credit the principal 
with the amount he had received from the surety. 

The same result was reached in Bridges v. Phillips, 17 
Tex. 128, where the principal and surety were, as in the 
case at bar, jointly and severally liable as co-makers of a 
note. To the same effect are Gilstrap v. Smith, 101 Ga. 120, 
28 S.E. 608; Peer v. Kean, 14 Mich. 354; Mechanics Bank 
v. Rathbone, 26 Vt. 19; Brandt, The Law of Suretyship and 
Guaranty (1905 ed.), Sec. 172, p. 353; Pingrey, Suretyship 
and Guaranty (1901 ed.), Sec. 147, p. 107. 25 United States 


24 The quotation from this case in appellants’ brief (p. 137) is 
misleading for it fails to point out the express distinction set forth 
in the quotation above between the release of a surety and the 
release of a joint debtor who does not stand in a surety relationship 
to the other joint debtors. 

23 “Between the surety and principal the latter is the one who 
should perform. If the surety pays, the principal is under a duty 
to reimburse him. The principal is therefore not harmed by a re¬ 
lease of the surety. The release of the surety does not affect the 
duty of the principal debtor” (Italics supplied). Restatement of 
the Law of Security, comment on § 135, p. 367. 
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v. Thompson , Fed. Cas. No. 16, 487 (D.C. E.D. Pa.), cited in 
appellants’ brief (p. 136), is distinguishable. There the 
creditor in releasing the surety did not, as in the case at 
bar, stipulate that the principal should not be credited with 
the consideration paid by the surety. Accordingly, at the 
trial the creditor did not dispute that the principal was en¬ 
titled to a credit. See the discussion at pages 48-52, below. 

As shown by the cases cited above, the reason for the 
rule that a creditor may release the surety for a con¬ 
sideration without giving the principal any credit there¬ 
for is based on the nature of the relationship between prin¬ 
cipal and surety, a relationship w’hich is in no way de¬ 
pendant upon whether the obligations of principal and 
surety to the creditor are “joint,” or “joint and several,” 
or merely “several.” Ordinarily “joint obligors” are en¬ 
titled to contribution as between themselves upon payment 
by one of the debt to the creditor. Hence, the release 
of one without crediting the others with the consideration 
received would enhance the liability of the remaining 
debtors. But since a principal, if required to pay the debt, 
is not entitled to contribution from the surety, the release 
of the surety for a consideration without crediting the prin¬ 
cipal in no way prejudices the principal debtor. The re¬ 
lease of the surety is, therefore, of no concern to the prin¬ 
cipal. 

The authorities cited at pages 132-3 of appellants’ brief 
support our contention that the transfer of the stock was 
absolute and not merely a pledge to the Maritime Commis¬ 
sion. They hold that where the owner of property executes 
to another a conveyance absolute on its face, usually ac¬ 
companied by a contemporaneous agreement by the trans¬ 
feree to reconvey the property upon payment of a stated 
sum, it is a question of the actual intention of the parties 
as to whether the conveyance vras absolute or whether it 
was merely a security transaction; that if the transferror 
remains the debtor of the transferee, that fact is very strong 
evidence that the parties really intended the transfer to 
be one for security only and not absolute. Thus, 4 Pome- 
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roy’s Equity Jurisprudence (5th ed. 1941), Sec. 1195, pp. 
577-9, states: 

“ # * * If there is an indebtedness or liability be¬ 
tween the parties, either a debt existing prior to the 
conveyance, or a debt arising from a loan made at the 
time of the conveyance, or from any other cause, and 
this debt is still left subsisting, not being discharged 
or satisfied by the conveyance, but the grantor is re¬ 
garded as still owing and bound to pay it at some future 
time, so that the payment stipulated for in the agree¬ 
ment to reconvey is in reality the payment of this exist¬ 
ing debt, then the whole transaction amounts to a 
mortgage, whatever language the parties may have 
used, and whatever stipulations they may have inserted 
in the instruments. On the contrary, if no such rela¬ 
tion whatsoever of debtor and creditor is left sub¬ 
sisting, then the transaction is not a mortgage, but a 
mere sale and contract of repurchase. 

“The practical test is whether there is a liability, 
notwithstanding or independent of the conveyance and 
contract or reconveyance, which the grantee can en¬ 
force against the grantor . # * * if the conveyance is 
given in consideration of an antecedent debt due from 
the grantor, and this debt yet remains, so that the 
grantee may enforce his claim at some time or another 
against the grantor, the transaction is also a mortgage. 
But if this antecedent debt is wholly satisfied and ex¬ 
tinguished by the conveyance, so that no liability re¬ 
mains under any circumstances against the grantor, then 
there is no mortgage, since there is no debt to be secured 
thereby. * * *” 20 (Italics supplied.) 

And in McNamara v. Culver, 22 Kan. 661, where the court 
found that the debt from the grantor to the grantee did not 
continue after the conveyance, it was held that the trans¬ 
action was not a mortgage but an absolute conveyance. 

In the present case, it is undisputed that the liability of 
the transferors, R. Stanley Dollar and Dollar of California, 
was expressly released and extinguished in the Adjustment 

26 Appellants, in quoting from this text have carefully omitted 
the clause “but the grantor is regarded as still owing and bound to 
pay it at some future time, so that the payment stipulated for in 
the agreement to reconvey is in reality the payment of this existing 
debt” (Appellants’ brief, p. 133). 
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Agreement. Their debt did not continue after the stock 
transfer. That fact, therefore, indicates that the stock was 
transferred not in pledge but outright. None of the cases 
cited at pages 132-3 of appellants’ brief involved transfer¬ 
rors who were sureties with respect to their co-debtors, as 
was the case of R. Stanley Dollar and Dollar of California 
here. Hence, those cases in no way involved our contention 
that it was permissible for the Maritime Commission to re¬ 
lease R. Stanley Dollar and Dollar of California from their 
suretyship liability without crediting the indebtedness of 
Dollar of Delaware. 

Nor does Section 120 of the Restatement of the Law of 
Contracts, upon which appellants heavily rely, establish 
that as a matter of law it was not permissible for the Mari¬ 
time Commission to release R. Stanley Dollar and Dollar 
of California from their obligation without giving any credit 
to Dollar of Delaware. 

In the first place, the Restatement provides that Section 
120 deals only with the rules applicable to joint promisors, 
not with the rules governing principal and surety and we 
are concerned with the release of R. Stanley Dollar and Dol¬ 
lar of California as sureties. Comment to Sec. 121, at p. 142. 

In the second place, even the rules governing joint prom¬ 
isors, as enunciated in this chapter of the Restatement, do 
not produce the result asserted by appellants. Subsection 
(1) of Section 120 has no application to this case, since it 
applies only to actual performance of the obligation; i.e., 
the payment of money, not to an “agreement to accept 
satisfaction in some form other than that which the promisor 
originally undertook to give;” i.e., in the present case the 
transfer of stock. Comment to Sec. 120, p. 138. 

Subsection (2) of Section 120 must be read together with 
Subsection (3), and by Subsection (3) (b) the value of 
consideration received for a promise of permanent for¬ 
bearance to enforce the duty of one or more promisors 
terminates pro tanto the right of the person receiving the 
consideration to enforce the promises of the other promisors 
only “in the absence of an agreement in specific terms to 
the contrary.” See the Comment to Section 120(3), pages 
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140-1; 2 Williston, Contracts (1936 ed.), §341, pp. 1008-9. 
Here there were, of course, specific terms in the Adjust¬ 
ment Agreement that the obligation of Dollar of Delaware 
should not be diminished. 

Furthermore, Section 121 (2) provides that “Where 
such an obligee contracts not to sue a joint promisor, the 
other joint promisors are not discharged except in the cases 
and to the extent required by the law of suretyship.” As 
shown at pages 44-6 above, the law of suretyship does not 
require that the obligation of Dollar of Delaware be credited 
with the stock transferred by appellants. 

The provision in the Adjustment Agreement for the 
“release” of R. Stanley Dollar and Dollar of California 
from their liability on the ship notes was a promise of 
permanent forbearance within the meaning of Section 120, 
Subsection (3) (b). This is established by Section 122 of 
the Restatement, which provides: 

“Written or oral words of a person entitled to en¬ 
force a promise w'hich purport to discharge the prom¬ 
isor but expressly to reserve rights against other 
promisors jointly bound for the same performance do 
not operate as a discharge of the promisor but only 
as a promise not to sue him, except that a written dis¬ 
charge cannot be varied by an accompanying oral state¬ 
ment or agreement that rights against other promisors 
are reserved.” (Italics supplied.) 27 

Section 122 merely states the common law rule that an 
agreement which is in terms a “release” will be interpreted 
in accordance with the intent of the parties, and where, as 
in this case, the agreement provides that the creditor is 
not giving up any of his rights against the co-debtor [here, 
Dollar of Delaware], the “release” is a covenant not to sue 
and the co-debtor remains liable. 2 Williston, Contracts 
(1936 ed.), § 338, pp. 992-3; Bradford v. Prescott, 85 Me. 482, 


27 The illustration under Section 122 is given as: 

“A and B are jointly bound by contract to C. C for sufficient 
consideration, or under seal, signs a release of all rights against 
A, adding to the release these words: “reserving, however, all 
my right against B.” Neither A nor B is released but C has 
contracted not to sue A.” (Restatement, p. 143.) 
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27 Atl. 461; Parmalee v. Lawrence, 44 Ill. 405, 411, 413. A 
paraphrase of the last cited case demonstrates the true na¬ 
ture of appellants’ contention: 

“Would it not then be a fraud upon [the Maritime 
Commission], and a most palpable perversion of the 
purpose for which [the Maritime Commission] exe¬ 
cuted and [appellants] professed to receive, this in¬ 
strument, if we should now permit [appellants] to turn 
about and say, the instrument was an absolute release, 
by which [their] co-obligors are also discharged? On 
the contrary, common honesty requires that [appel¬ 
lants] shall claim for this instrument only such effect 
as it was designed to have, and that it shall be treated 
merely as a covenant not to sue.” 

“• * * the weight of the modern authorities is 
• • • in favor of the more reasonable rule, that where 
the release of one of several obligors shows upon its 
face, and in connection with the surrounding circum¬ 
stances, that it was the intention of the parties not 
to release the co-obligors, such intention, as in the 
case of other written contracts, shall be carried out, 
and to that end the instrument shall be construed as a 
covenant not to sue.” 

Our contention that the “release” of R. Stanley Dollar 
and Dollar of California without crediting the debt of Dollar 
of Delaware was permissible is also shown by Section 123 
of the Restatement, which provides: 

“Where the obligee of joint and several contractual 
promises discharges a promisor by release, rescission 
or accord and satisfaction, the other promisors are 
thereby discharged from their joint duty, but not from 
their several duties, except in the cases and to the extent 
required by the law of suretyship.” (Italics supplied.) 

“Bv the more modern view the release of one of a number 
of joint and several obligors does not, under the law of co¬ 
debtors, release the others.” 4 Williston, Contracts (1936 
ed.), § 1263, p. 3615, citing § 123 of the Restatement. 

Xor do the authorities and sections of the California 
Civil Code cited in appellants’ brief (p. 137) indicate the 
contrary. In Barnett v. Conklin, 268 Fed. 177 (C.C.A. 8), 
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the release of one co-debtor was merely construed to effect¬ 
uate the intention of the parties. Their agreement speci¬ 
fically provided (in contrast to the Adjustment Agreement 
at bar) that the payment for the release should be credited 
on the obligation of the remaining co-debtors. The state¬ 
ment from Hunter v. United States, 5 Pet. 173,185, quoted 
by appellants, was not the holding of the Court. It was 
merely a statement of a contention made by a party. 

California Civil Code, § 1543, specifically provides that 
a release of one joint debtor does not extinguish the obliga¬ 
tions of the co-debtors. Nor does such a release, under the 
Code, reduce the obligation of the co-debtors by the amount 
paid. Sections 1474 and 1477 of the California Civil Code 
provide that performance of an obligation by one co-debtor 
extinguishes the liability of all, but those sections have no 
application to the present case, for R-. Stanley Dollar and 
Dollar of California did not perform any part of their 
obligation; i.e., they did not pay any part of the money 
debt. They gave a different consideration; i.e., the stock, 
in exchange for their release from liability. 28 

In conclusion, then, the pervasive fact distinguishing all 
of appellants authorities is that in none of them did all 
parties to the obligation specifically agree that the remain¬ 
ing co-debtor should not be credited with the consideration 
paid for the release of one co-debtor. 29 In the Adjust- 

28 This distinction between actual performance of an obligation and 
the acceptance by the creditor of a substitute therefor is recognized 
in the Restatement of the Law of Contracts. See page 48, above. 

This analysis of the California Civil Code is pointed out in 2 
Williston, Contracts (1936 ed.), Sec. 336, p. 979, and is emphasized 
by the fact that in the Code Sections 1474 and 1477 are a part of 
Chapter I, “Performance,” whereas Section 1543 is a part of 
Chapter VI, “Release.” 

40 Am. Jur. p. 818 (quoted in Appellants’ Brief, p. 137, footnote 
16) involves the same distinction, since it deals with the discharge 
of an obligation by payment. 

29 New Orleans v. Gaines, 138 U. S. 595 (cited in Appellants’ Brief, 
p. 137, footnote 16), is distinguishable on the ground that the 
undischarged co-debtor did not consent that his liability should 
continue without credit for the amount paid by the released co- 
debtor, and the payment by the surety was intended to be a pay¬ 
ment on the debt. 138 U. S. at 616. 
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ment Agreement all parties assented to that arrangement 
in the clearest terms (J.A. 41-2). The law does not forbid 
such an agreement. 

Even if it were the law that the consideration paid a 
creditor for the release of one co-debtor must be credited on 
the obligation of the remaining co-debtors, the fact that no 
such credit was given by the Adjustment Agreement would 
not indicate that an outright transfer was not intended. 
Since the stock had no ascertainable value, there would be 
no ascertainable amount of credit to be given. Even if it 
were true that the stock had a substantial value, as ap¬ 
pellants contend, there would still be no reason for allocat¬ 
ing all or any particular part of such value as a credit on 
the debt. Under the Adjustment Agreement the transfer 
of stock was merely one of several considerations inuring 
to the benefit of the respective parties, and the transfer of 
the stock was not referred to as consideration for the re¬ 
leases of R. Stanley Dollar and Dollar of California. There 
would be no more basis for allocating the value of the stock 
to the consideration given by the Commission in the form 
of the releases than there would be for allocating it to the 
other considerations passing from the Government; e.g., 
the making of the loans aggregating $4,500,000 and the 
granting of the operating differential subsidy. 

If the law required a credit on the debt of Dollar of Dela¬ 
ware, and if it were possible to ascertain the proper amount 
of such credit, the obvious remedy would be to allow such 
credit to Dollar of Delaware in a proper proceeding brought 
by it, not to pervert the intention of the parties and give 
the stock back to appellants. 

Accordingly, paragraph 14 of the Adjustment Agreement 
is no indication whatever that the stock was transferred in 
pledge rather than outright. 

G. The difference in language between paragraphs 1 and 
2 of the Adjustment Agreement and paragraphs 9 and 5 (b) 
of the Agreement is n-ot indicative that the transfer of stock 
was not absolute. Paragraph 9 of the Adjustment Agree¬ 
ment provided that Dollar of California would acquire from 









53 


Robert Dollar Co. clear and unencumbered title to the office 
furniture and personal property owned by the latter under 
its management contract and that Dollar of California would 
“sell” this property to Dollar of Delaware and the latter 
would “purchase” it “for the sum of $100,000, payable in 
cash and $65,000 in preferred stock of Dollar of Delaware 
at the par value thereof” (J.A. 39-40). 

It was appropriate to cast the acquisition by Dollar of 
Delaware of this personal property in terms of a sale and 
purchase, since it was acquired for a fixed monetary con¬ 
sideration of $100,000. On the other hand, with respect to 
the transfer of the stock, no specific consideration, either 
in money or property having an agreed or definite ascer¬ 
tainable value, was allocable to such transfer. Both in 
common parlance and in law the outright transfer of title 
to property under such circumstances is not considered as 
a purchase and sale. As stated in Williamson v. Berry, 8 
How. 495, 543, ‘ ‘ sale is a word of precise legal import, both 
at law and in equity. It means at all times, a contract be¬ 
tween parties, to give and to pass rights of property for 
money.” And see Borland v. Nevada Bank of San Fran¬ 
cisco, 99 Cal. 89, 93, 33 Pac. 737, 738. In French v. Shoe¬ 
maker, 14 WalL 314; Handley v. Stutz, 139 TL S. 417; and 
Commissioner of Internal Revenue v. Wright, 47 F. 2d 871 
(C.CA.. 7), involving absolute transfers of stock under 
situations similar to that involved here, none of the agree¬ 
ments described the transaction as a purchase and sale. 
33 Op. A.G. 570, 577, holds that a transfer of a vessel for 
shares of stock is not a sale. 

Accordingly, the use of different language to describe the 
transfer of the stock and the acquisition of the personal 
property is no indication whatever that the transfer of the 
stock was not absolute. 

This same distinction accounts for the use of the word 
“purchase” in paragraph 5(b) of the Adjustment Agree¬ 
ment, which gave the Commission a 5-year option to acquire 
all rights and interests of the Anglo Bank in the stock 
already pledged to it “ upon payment of a sum equal to the 
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balance due on account of the loan for which the A stock 
is so pledged’’ (J.A. 37). That was an option to acquire 
stock upon the payment of a definite ascertainable sum of 
money and, hence, was appropriately described as an option 
to “purchase.” 

H. The provision for transfer of the stock to “the Com¬ 
mission y or its nominee” does not indicate that the trans¬ 
fer was not intended to he absolute. Appellants argue 
(Brief, pp. 151-3) that if the transfer of the stock had been 
intended to be outright, it would have been transferred to 
“the United States” rather than to “the Commission, or 
its nominee.” This Court is well aware that it is not un¬ 
common for Government officials and agencies to execute 
in their own names Government contracts or other agree¬ 
ments. As a matter of law any such document executed by 
an officer or agency of the United States, acting in an 
official capacity and with authority, has the same effect as 
if the United States were named as the contracting party. 
Such contracts “inure to the benefit of, and are obligatory 
on, the government; not the officer.” Hodgson v. Dexter, 
1 Cr. 345, 363. When dealing with the interests of the 
United States, the courts look to the substance of the trans¬ 
action rather than to the formalities of execution. See 
Cherry Cotton MiUs, Inc. v. United States, 327 U. S. 536, 
holding that a claim held by the Reconstruction Finance 
Corporation is a demand “on the part of the Government 
of the United States” within the set-off statute (28 U.S.C. 
250 (2)). 30 See also Inland Waterways Corp. v. Young, 
309 U. S. 517, 523-4; Federal Crop Insurance Corp. v. Mer¬ 
rill, 332 U. S. 380, 383; Pittman v. Home Owners’ Loan 
Corp., 308 U. S. 21. And compare the rule that where a 
suit will actually affect property interests of the Govern¬ 
ment, it is a suit against the United States even though the 
formal defendants are officers of the Government. Larson 
v. Domestic and Foreign Commerce Corporation , 337 U. S. 
682. 

30 As that case states, questions as to waiver of governmental im¬ 
munity present different considerations (327 U. S. 539-40). 
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Likewise, no significance attaches to the fact that certifi¬ 
cates for five shares of the stock which had been issued in 
the names of directors of Dollar of Delaware as qualifying 
shares and which were delivered to the Commission in that 
form were permitted by the Commission to remain outstand¬ 
ing until 1943 (J.A. 370-2). The Commission necessarily 
received these five shares in that form because at the time 
of the transfer the by-laws of Dollar of Delaware required 
directors’ qualifying shares (J.A. 370). The fact that the 
Commission delayed obtaining new certificates when the by¬ 
laws were amended in 1939 to eliminate the requirement of 
directors’ qualifying shares (J.A. 381) is obviously not 
evidence that the parties did not intend in 1938 that the 
Commission acquire outright ownership of the stock. As 
a practical matter, it made no difference whatever to the 
Commission that certificates for five of the shares which 
it owned were in the names of the directors. 

The statutes cited in appellants’ brief (pp. 151-2) afford 
no basis for an inference that transfer of the stock in the 
name of the Commission, rather than the United States, is 
indicative that the parties did not intend an outright trans¬ 
fer. 


46 U.S.C. 1117 authorizes the Co 
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ission to: 


“ * * • en ter into such contracts, upon behalf of the 
United States, and may make such disbursements as 
may, in its discretion, be necessary to carry on the 
activities authorized by this chapter, or to protect, 
preserve, or improve the collateral held by the Com¬ 
mission to secure indebtedness, in the same manner 
that a private corporation may contract within the 
scope of the authority conferred by its charter. # * # ’ ’ 


Obviously a private corporation could contract to have stock 
transferred outright to it in its own name. Therefore, so 
could the Commission. 33 Op. Atty. Gen. 570 did not deal 
with this statutory provision, but with the entirely different 
provisions of the earlier Merchant Marine Act (Act of June 
5,1920, 41 Stat. 988). 

Note that 46 U.S.C. 1112, transferred to “the Commis¬ 
sion” [not to the “United States”] all “money, notes, 



bonds, mortgages, and securities of every kind” owned by 
the United States and formerly controlled by the United 
States Shipping Board. This suggests that the Commis¬ 
sion is authorized to acquire and hold Government property 
in its own name—certainly not the contrary, as appellants 
argue. 

46 U.S.C. 1116 provides that all money in the construction 
loan fund, together with the proceeds of all debts, etc^ and 
money from other specified sources, transferred from the 
Shipping Board to the Commission, 4 4 shall be deposited in 
the Treasury of the United States and there maintained as 
a revolving fund, herein designated as the construction 
fund, and shall be available for expenditures by the Com¬ 
mission * • This obviously relates only to money. 

Corporate stock cannot be put in a revolving fund and used 
for expenditures. 

40 U.S.C. 301, which provides that the General Counsel 
of the Department of the Treasury 4 4 shall have charge of 
all lands and other property which have been • • • con¬ 
veyed to the United States in payment of debts * * # ” 
has no application to this stock. In the first place the stock 
-was not transferred to the Commission simply 4 4 in pay¬ 
ment of debt, ’’ but as part of a reorganization and refinanc¬ 
ing of Dollar of Delaware to qualify it as eligible to receive 
an operating differential subsidy. See pp. 87-91 below. In 
the second place, that statute (first enacted in 1863) must 
be read as qualified by the Merchant Marine Act of 1936, 
which vested in the Commission the powers of a private cor¬ 
poration in carrying out the policies of that Act (46 U.S.C. 
1117). See pages 74-80 below. 

Accordingly, the fact that the certificates were not trans¬ 
ferred in the name of the United States is no indication that 
the parties did not intend an outright transfer to the 
Commission. 

2. Appellants have acknowledged that the stock was trans¬ 
ferred outright to the Commission. The court below prop¬ 
erly concluded that appellants’ intent to transfer the stock 
to the Commission outright was most convincingly demon¬ 
strated by their own admissions (J. A. 272-3). 
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In his income tax return for the year 1938, R. Stanley 
Dollar took a capital loss based on the entire cost of all the 
stock transferred by him to the Commission and stated by 
way of explanation that the Adjustment Agreement “pro¬ 
vides, among other things, that R. Stanley Dollar will sur¬ 
render and transfer all his right, title a/nd interest in and to 
certain shares of Class * A ’ Stock of Dollar Steamship Lines 
Inc., Ltd., which transfer was duly executed within the year 
1938” (J. A. 1180-6, 1492). (Italics supplied.] This was 
an admission of the most categorical sort that R. Stanley 
Dollar knew he was transferring his stock outright. The 
fact that this tax return was not prepared by Mr. Dollar 
personally is immaterial. He signed it and swore to its 
correctness, and the statements in the return are, therefore, 
his statements. 31 

This tax return is the most convincing evidence that 
R. Stanley Dollar believed that he had transferred his stock 
outright to the Commission. The fact that he made this 
admission in an effort to reduce his tax cannot “possibly 
extenuate what, if not true, was simple perjury.” Brick v. 
Brick, 98 U. S. 514, 515. 

Appellants’ argument (Brief, p. 184) that the words 
“transfer all his right, title and interest” are compatible 
with a pledge is disposed of at pages 21-4, above. 

Furthermore, on August 19, 1938, the Commission issued 
a press release stating that the Adjustment Agreement pro¬ 
vided for transfer to the Commission of “absolute title” to 
the stock (J. A. 1506-7), a copy of which was mailed to 
R. Stanley Dollar by the Washington office of Dollar of 
Delaware in accordance with its regular practice (J. A. 
1836-9). And on August 20, 1938, the San Francisco daily 
newspapers carried articles stating that by the Adjustment 
Agreement, the Commission was aquiring “absolute title” 
to the stock (Deft’s. Exs. 81, 82, 83, 84 for identification; 
J. A. 1840-4, 2096-112). Since R. Stanley Dollar was in the 


81 The cases cited in appellants’ brief (p. 185) deal with the 
question as to when an admission made by an attorney is admissible 
against the client. They do not deal with an admission made, as 
here, in a statement signed and sworn to by the client himself. 
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habit of reading the San Francisco papers (J. A. 1192-3), 
these articles also constituted notice to him that the Com¬ 
mission viewed the transfer as absolute. Roberts v. Spencer , 
123 Mass. 397. It is thus incredible that if R. Stanley Dollar 
had not believed that the stock transfer was absolute he 
would have permitted the known interpretation of the Com¬ 
mission to go unchallenged and would have proceeded to 
consummate the Adjustment Agreement, although he was 
then free to back out of the entire deal , 32 

Furthermore, in 1940 R. Stanley Dollar, in a letter to a 
Xew York financier through whom he was negotiating to 
attempt to get back the stock, referred to himself and the 
other transferrors as the “former owners’’ of the stock 
(Appellants’ Brief, p. 185; J. A. 1177-8,1488). And R. Stan¬ 
ley Dollar at that time saw a copy of a letter written to the 
Commission by the financier in which he referred to the 
“former stockholders” (J. A. 1179-80, 1486-8). 33 

Dollar of California in its balance sheet as of December 
31, 1937, carried as an asset the B stock in Dollar of Dela¬ 
ware which it subsequently transferred to the Commission 
(J. A. 1511-13). In its balance sheet as of December 31, 
1938, however, just after it had transferred the stock to the 
Commission, this asset was entirely omitted (J. A. 1514-16). 
The accountant who prepared this balance sheet did so after 
examining and discussing with the officers of Dollar of Cali- 


32 It will be remembered that the Agreement was not carried 
out within the prescribed 60-day period, and to avoid its termina¬ 
tion it was necessary for the parties, including R. Stanley Dollar, 
to execute an extension agreement. This was done on October 25, 
1938, and the stock was then transferred, more than two months 
after R. Stanley Dollar knew of the Commission’s interpretation 
of the transfer as absolute (see pages 9-10, above). 

33 There was no inconsistency in these references to the trans¬ 
ferrors as “former owners” in connection with efforts to get the 
stock back. For they were then proceeding not on the theory of 
pledge, but on the theory that although the stock was transferred 
outright, they were entitled to get it back because the stock was 
transferred “without adequate consideration” and because the 
Commission “has no sound legal right to retain or own the stocks” 
(J. A. 1486-7). This w*as the alternative theory noted by this 
Court on the previous appeal. Dollar v. Land, 81 App. D.C. 28, 
31, 154 F. 2d 307, 310. 
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fornia the Adjustment Agreement. He then submitted to 
that corporation his report for the year 1938 and stated 
“The company’s investment in capital stock of the Dollar 
Steamship Lines Inc., Ltd., has been charged to income for 
the year 1938 upon the release to the United States Mari¬ 
time Commission of the shares previously owned ” (J. A. 
1521-2). [Italics supplied.] This report was approved by 
the stockholders of Dollar of California (J. A. 1514-5). 

The accountant testified that the stock was eliminated 
from the December 31, 1938, balance sheet because it was 
determined to claim a tax deduction as a worthless stock 
loss (J. A. 2034), but he did not retract the statement in his 
report characterizing the stock as “previously owned.” 
Hence, it must be considered that, at the most, the write-off 
was taken on both grounds. It is interesting to compare 
appellants’ contention that the stock was written off as 
worthless with its contention now that the stock was really 
worth several million dollars (see page 33, above). 

So Dollar of California likewise considered itself the 
former owner of the stock, a position entirely inconsistent 
with its present contention that it merely pledged the stock 
to the Commission. 

Appellant Lorber likewise in his 1938 income tax return 
took a capital loss deduction based on the entire cost of the 
stock he transferred to the Commission (J. A. 1760-3). 
When this return was examined in 1941, Mr. Lorber, through 
an agent whom he designated for the purpose, told the In¬ 
ternal Revenue agent that he took the deduction because 
he lost “all right, title, and interest in this stock in 1938” 
(J. A. 1765-9). There is no testimony by Mr. Lorber or 
anyone else that this deduction was taken as a worthless 
stock loss. If Mr. Lorber believes, as he now asserts, that 
the stock was very valuable in 1938 (Appellants’ Brief, pp. 
59-64), taking the deduction as a worthless stock loss would 
have been a gross fraud on the internal revenue. 

The only other appellant, Robert Dollar Co., is successor 
in interest to the J. Harold Dollar Estate, the executors of 
which (Keith R. Ferguson and Robert Dollar II) executed 
the Adjustment Agreement on behalf of the estate (J. A. 50, 
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292). Their petition to the California Probate Court dated 
August 31,1938, was designated “Petition of Executors for 
Order Authorizing Sale of Stocks # # *” and requested 
authority to “transfer all right, title, and interest” of the 
estate in the stock * * (J. A. 1463-70). [Italics sup¬ 

plied.] The Probate Court entered such an order in identi¬ 
cal terms {J. A. 1476-79). Mr. Ferguson, who was then 
acting as attorney for R. Stanley Dollar and Dollar of Cali¬ 
fornia, as well as for the estate of J. Harold Dollar, sent 
copies of the petition and order to Mr. Laughlin, the Com¬ 
mission’s special counsel (J. A. 1462-3, 2045-6). This was 
plainly a representation by counsel for the Dollar interests 
that the stock was being transferred outright. 

Appellants’ efforts (Brief, pp. 186-95) to avoid this 
admission by Keith R. Ferguson that the Dollar interests 
intended to transfer absolute title to the stock are unavail¬ 
ing. While it may be that by virtue of Section 300 of the 
California Probate Code an executor, as such, does not 
have title to the property in the estate, it appears that here 
Mr. Ferguson and Robert Dollar II did have legal title, 
since the will of J. Harold Dollar bequeathed the bulk of 
the estate to them as trustees (Defendant’s Exhibit 23 for 
ident., J. A. 1482-3, 2074-6). Furthermore, it does not 
appear to be California law that declarations of an executor 
are not admissible against the estate. In re Bauer, 79 Cal. 
304, 21 Pac. 759, held that a declaration by an executrix was 
a competent admission ‘ ‘ tending to show how she regarded 
the property at the time of signing the instruments.” 34 In 
any event the California rule of evidence could not control 
a Federal court sitting in the District of Columbia in a non- 
jury case. Rule 43 (a), Rules of Civil Procedure; Wilcox 
v. Hunt, 13 Pet. 378; In re C S P Co., 63 F. Supp. 400 (D. C. 
S. D. Cal.); MacDormell v. Capital Co., 130 F. 2d 311, 318 
(C. C. A. 9). 

Section 773 of the California Probate Code providing for 
the sale of personal property of an estate for cash or credit 

34 There is no basis in the record for appellants’ statement 
(Brief, p. 186) that appellants and the heirs of J. Harold Dollar 
did not know about the Probate Court petition at the time. 
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upon certain terms has no application here. The order of 
the Probate Court authorizing the transfer of the stock to 
the Commission was authorized by Section 558 of the Cali¬ 
fornia Probate Code, which provides: 

“In all cases where no other or no different proced¬ 
ure is provided by statute, the court on petition of the 
executor or administrator may from time to time in¬ 
struct and direct him as to the administration of the 
estate and the disposition, management, operation, 
care, protection or preservation of the estate or any 
property thereof. * * V’ [Italics supplied.] 

The petition of the executors justified the outright trans¬ 
fer of the stock to the Commission on the ground that the 
carrying out of the Adjustment Agreement would increase 
the value of the stock owned by the estate in the Robert 
Dollar Co., Dollar Investment Co., Dollar of California and 
other corporations in which the estate was interested, by 
many times the value of the stock of Dollar of Delaware to 
be transferred to the Commission (J. A. 1469). Hence, the 
absolute transfer of this stock was to protect and preserve 
the balance of the property in the estate and was authorized 
by Section 558 of the Probate Code. 

Admissions by an attorney made within the scope of his 
authority are, of course, competent evidence against the 
client. IV Wigmore on Evidence (3d ed. 1940), §§ 1063, 
1078, pp. 43,119,126. The cases cited by appellants (Brief, 
pp. 189-92) merely held that under the particular circum¬ 
stances involved the attorney was not authorized to make 
the admission and it, therefore, was not competent evidence 
against the client. Mr. Ferguson, as attorney for the 
estate of J. Harold Dollar, was unquestionably authorized 
to petition the Probate Court for authority to transfer the 
stock in accordance with the Adjustment Agreement; that 
authority necessarily included the authority to tell the court 
what he was proposing to transfer; i.e., “all right, title 
and interest” of the estate in the stock of Dollar of Dela¬ 
ware. In addition, it was within the authority of Mr. Fer¬ 
guson, as attorney for R. Stanley Dollar and Dollar of Cali¬ 
fornia, as well as for the Estate of J. Harold Dollar, “for 
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the purpose of consummating the so-called Adjustment 
Agreement’’ (J. A. 2045) to send to the Commission’s coun¬ 
sel a copy of the petition and order of the California Pro¬ 
bate Court, since Mr. Laughlin obviously would require evi¬ 
dence of authority of the executors to transfer the stock to 
the Commission. Similarly, the admissions made by Mr. 
Ferguson in his opinion to Mr. Page of the Commission 
(J. A. 1498-1502; Second Blue Book, p. 157) are competent 
evidence against all appellants, for whom he was then 
acting as attorney in fact (J.A. 1499-1500; Second Blue 
Book, p. 141), since that opinion was essential to the per¬ 
formance of his agency to consummate the Adjustment 
Agreement. Shoemaker Co. v. Munsey , 37 App. D. C. 95; 
Brown v. Hebb, 167 Md. 535,175 A. 602; Murray v. Sweasy, 
69 App. Div. 45, 74 N. Y. Supp. 543; Meinhard v. Young¬ 
blood, 41 S. Car. 312, 19 S.E. 675; Cox v. Cline, 147 la. 353, 
126 N. W. 330. 

The authorities cited in appellants’ brief (pp. 192-4) do 
not hold that admissions by a party or his agent are not 
competent evidence to determine whether a conveyance 
absolute on its face was actually intended as such or 
whether it was intended as a security transaction. In fact 
they hold the opposite; that is, that in such cases parol evi¬ 
dence, including admissions, as to the intention of the par¬ 
ties is admissible. 

Accordingly, appellants have explicitly acknowledged that 
they transferred the stock to the Maritime Commission out¬ 
right. 

3. Negotiations by the parties prior to formulation of the 
Adjustment Agreement indicate that they intended it to\ 
provide for an absolute transfer of the stock. In negotia¬ 
tions between the Dollar interests and the Commission for 
the refinancing of Dollar of Delaware a few months prior 
to the adoption of the plan embodied in the Adjustment 
Agreement, both sides specifically used the words 11 pledge ’ ’ 
and “ collateral ” when they were admittedly negotiating for 
the Dollar interests to give additional security to the Com¬ 
mission. But when these negotiations fell through and the 
parties proceeded to negotiate on the different basis finally 
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embodied in the Adjustment Agreement, the word‘‘pledge” 
was neved used. As the court below found: 

“Further, in the Commission’s proposals of April 
28, 1938, which subsequently fell through, a ‘pledge’ 
of stock was sought and the plaintiff’s replies indicate 
beyond doubt they knew the meaning and import of 
the word, as also that of the word ‘guarantee’.” 

(J. A. 272.) 

The Co mmi ssion, in its letter of April 28, 1938, to Dollar 
of Delaware, directed to the attention of R. Stanley Dollar, 
stated that it had been considering the terms upon which 
it would be justified in granting the company a 5-year oper¬ 
ating differential subsidy, that the company had been un¬ 
able to raise from private sources funds necessary for a 
ship replacement program and for working capital and 
had, hence, sought a working capital loan from the Recon¬ 
struction Finance Corporation, that the RFC had indicated 
its willingness to make such loan only on condition that it 
obtain a first mortgage on the fleet, which would require 
the Commission to subordinate its mortgages on the ships 
(J. A. 103-4). 35 The letter then outlined the terms pro¬ 
posed by the Commission, including those that Dollar of 
Delaware should give additional security for its present 
indebtedness to the Commission, consisting of a “pledge” 
of certain liberty bonds and a note receivable; that Dollar of 
California, the Robert Dollar Co., R. Stanley Dollar, and 
Estand Inc. were to guarantee the entire debt of Dollar 
of Delaware and were to ‘ ‘ secure ’ ’ such guarantees by their 
stockholdings in the various Dollar corporations, including 
the common stock of Dollar of Delaware, which were to con¬ 
stitute “property pledged as collateral or sub-collateral,” 
which would be released upon payment in full of the indebt¬ 
edness (J. A. 107-11). 

On May 24,1938, Dollar of Delaware sent the Commission 
communications from the proposed guarantors, by which 
Dollar of California and R. Stanley Dollar agreed to give 

35 The items of correspondence here discussed were pleaded in 
the Answer and were placed in evidence by appellants by reference 
(J. A. 1060). 
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guarantees ‘ ‘ secured by the pledge ’ ’ of their stock of Dollar 
of Delaware, but on conditions substantially different from 
those prescribed by the Commission, and the Robert Dollar 
Co. refused to give a guarantee and the “pledging of said 
assets as security” (J. A. 115-53). 

The Commission, on June 4, sent a somewhat different 
set of proposals to R. Stanley Dollar as president of Dollar 
of Delaware, which still required, however, guarantees by 
the Dollar interests, including Mr. Lorber, to be secured by 
pledges, including pledges of the common stock of Dollar 
of Delaware (J. A. 157-76). 

On June 13 Congress passed an amendment to the bank¬ 
ruptcy act providing that the Maritime Commission might 
be appointed as sole trustee or receiver where the bankrupt 
corporation was engaged in the operation of vessels upon 
which the United States holds mortgages; that the Commis¬ 
sion might be permitted to operate such vessels; and deny¬ 
ing the bankruptcy courts the power to issue any injunction 
which would affect the United States as a creditor under a 
preferred ship mortgage (Act approved June 23, 1938, 52 
Stat. 939, 11 U.S.C., §§ 1101-3). Appellants considered 
that in the light of this law, if Dollar of Delaware went into 
bankruptcy and the Maritime Commission were to operate 
the vessels ‘ ‘ it would have the effect of making the Common 
stock of Dollar [of Delaware] of no value,” and Dollar 
of California ‘ ‘ in view of this ominous situation ’ ’ refused to 
give its guarantee, but suggested an alternate proposal 
under which it would ‘ ‘ surrender ’ ’ to the Commission all of 
the B stock of Dollar of Delaware and it would be relieved 
of all its existing liability on the ship debts (J. A. 249-52, 
1060). R. Stanley Dollar, H. M. Lorber and the Robert 
Dollar Co. also informed Dollar of Delaware that they would 
not give the guarantees and pledges required by the Com¬ 
mission (J. A. 252-6, 1060). 

On June 16, Dollar of Delaware telegraphed the Com¬ 
mission that it could “comply with practically all of the 
requirements of the Commission with the exception of the 
requested guarantees in this connection Dollar Steamship 
Line of California has offered to acquire and surrender all 
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of the issued and outstanding no-par class B stock of [Dol¬ 
lar of Delaware] * * * against surrender by the Com¬ 
mission of ship sales notes signed by Dollar of California 
• * %” and suggesting a ship replacement program to 

be financed by a Government construction differential sub¬ 
sidy (J. A. 1052-4). 3e 

Dollar of Delaware thereupon, on June 17, wrote the Com¬ 
mission confirming and elaborating on its telegram of the 
previous day and transmitted to the Commission the new 
proposal suggested by Dollar of California for “sur¬ 
render” of the stock, together with the letters of refusal of 
guarantees by the other Dollar interests (J. A. 243-56). 

On June 19 Mr. Laughlin, the Commission’s special coun¬ 
sel in San Francisco, after a series of conferences with the 
Dollar interests, telegraphed the Commission that he was 
certain that Dollar of Delaware’s telegram and letter must 
be deemed the final rejection of the Commission’s offer, that 
“refusals to give guarantees are final” and that early bank¬ 
ruptcy was inevitable unless some alternative plan could be 
worked out; that the only possible alternative plan which 
could be accomplished without delay was “Believe Dollar 
interests will agree to immediate transfer of absolute title 
to all class B stock to Commission # * Believe also that 

Dollar and Fleishhacker interests similarly will transfer 
to Commission all their class A stock • • # Upon release 
of Dollar of California and Stanley Dollar personally from 
liability on the ship mortgage notes” (J. A. 1537-8). 
[Italics supplied.] 

The Maritime Commission thereupon telegraphed Mr. 
Laughlin, referring to the proposal that Dollar of Cali¬ 
fornia surrender to the Commission all of the class B stock 
of Dollar of Delaware and authorizing Mr. Laughlin to 
undertake negotiations in accordance with the proposal, 
stating that Dollar of California and the Dollar interests 

36 Of course, the offer to surrender the stock was made “in con¬ 
nection” with the Commission’s demand for guarantees. But that 
did not mean, as appellants suggest (Brief, p. 50), that the “sur¬ 
render” was by way of security. On the contrary, it was offered 
as a substitute to persuade the Commission to drop its demand for 
guarantees altogether, which the Commission did. 
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would “Transfer” to the Commission the A and B stock of 
Dollar of Delaware “Free And Clear” (J. A. 1551-2). 

Mr. Laughlin immediately submitted to appellants a 
memorandum of his authority from the Commission to 
negotiate, providing that they would “transfer” to the 
Commission their holdings of the A and B stock “free and 
clear” (J. A. 1063). 

Therefore, since the parties had used specific words of 
pledge in their earlier negotiations, their deliberate shift to 
the use of the words “surrender” and “transfer free and 
clear” in the later negotiations is the strongest indication 
that they were then talking not about a pledge of the stock 
but its outright transfer to the Commission. 37 In short, if 
appellant had meant to transfer the stock in pledge they 
would have said so. 

During the entire negotiations, beginning with the ‘ ‘ sur¬ 
render” proposal of Dollar of California up to the actual 
execution and consummation of the Adjustment Plan, appel¬ 
lants never once referred to the transfer of the stock as a 
“pledge,” nor did they indicate that the transfer was 
merely to give the Commission voting control (J. A. 1801). 
If we accept Mr. Dollar’s testimony that the words “pur¬ 
chase” or “sale” w T ere not used either, that does not help 
appellants. In the first place, the outright transfer of title 
to the stock was not properly described as a “sale” (see 
page 53 above). In the second place, all of the circum¬ 
stances which we have pointed out make it perfectly clear 
that evervone understood that the transfer was absolute, so 
there was no occasion to characterize it by any terms other 
than the language of the Agreement (see J. A. 1800-1). 

The statements of R. Stanley Dollar that he was sur¬ 
rendering “stock control” (referred to in Appellants’ 
Brief, p. 56-7) certainly do not indicate any understanding 
on his part that the transfer was not absolute. An absolute 
transfer or a mere pledge would equally transfer “stock 


37 In his 1938 tax return R. Stanley Dollar stated that the 
Adjustment Agreement provides that he “will surrender and 
transfer all his right, title and interest” in the stock. See page 
57 above. 
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control” to the Commission. R. Stanley Dollar did not 
testify (as asserted in Appellants’ Brief, p. 56) that he 
understood the transfer to be “merely” one of stock control 
and management. 

Accordingly, since the parties used specific words of 
pledge during the earlier negotiations when they intended 
a security transaction, the fact that they did not do so in the 
Adjustment Agreement is strongly indicative that they 
intended the stock transfer to be absolute. 

4. General equitable principles applicable to transactions 
between debtor and creditor do not require the transfer of 
the stock to be treated as merely a pledge. We here answer 
appellants’ argument (Brief, pp. 153-75) that equitable 
principles require the transfer to be treated as a pledge 
i even though all parties intended an outright tra/nsfer. And 
we approach this argument with appellants’ concession 
(Brief, pp. 156, 170) that the Commission had the legal 
right to take every action which it took, prior to the Adjust¬ 
ment Agreement, and that it acted throughout without any 
improper motives. Indeed, as the court below found: 

“The Commission was as reluctant to assert its 
rights as a creditor against Dollar of Delaware and 
as anxious to have the operation of the line continue as 
were the Dollar interests.” (J. A. 274.) 

The fact that bankruptcy was the only alternative for 
Dollar of Delaware, if it could not reach an agreement with 
the Commission for further financing, and that the Com¬ 
mission’s representatives plainly told the Dollar interests 
as much, would not enable appellants to set aside their trans¬ 
fer of the stock, even if appellants were entitled to rely on 
Dollar of Delaware’s financial plight. A debtor in distress 
is still obligated to live up to his contracts, even if they are 
induced by fears or threats of bankruptcy. Dick v. Marx 
& Rcmolle, Inc., 4 F. 2d 879 (App. D. C.); French v. Shoe¬ 
maker, 14 Wall. 314, 331-3; Vick v. Shinn, 49 Ark. 70; Thom¬ 
son v. Mortgage Investment Compa/ny, 99 Cal. App. 205, 
278 Pac. 468; Buck v. Axt, 85 Ind. 512; Stout v. Judd, 10 











Kan. App. 579, 63 Pac. 662; Hart v. Strong , 183 III. 349, 55 
N. E. 629. 

All of the authorities cited at pages 155-66 of appellants’ 
brief merely establish the following propositions, none of 
which help appellants’case: i 

1. Parol evidence is admissible in equity to show that 
a conveyance absolute on its face was actually intended by 
the parties to be only security for a debt, and the instrument 
will be enforced in accordance with the parties’ actual inten¬ 
tion. We need not dispute that proposition. The court 
below freely admitted evidence offered by both sides which 
tended to throw any light upon the actual intention of the 
parties, and we do not complain of its having done so. On 
the contrary, as we have shown above, this evidence estab¬ 
lishes, as the court below found (J. A. 275), that the parties 
did intend to transfer the stock outright to the Commission. 

2. Where property is conveyed as security, the right 
of redemption is inherent in the nature of the transaction, 
and the parties may not, by any agreement contemporaneous 
icith the execution of the mortgage, extinguish the grantor’s 
equity of redemption. As we show at page 69, below, that 
rule can have no application here. 

3. A mortgagee may, subsequent to the inception of the 
mortgage, purchase the equity of redemption, and such pur¬ 
chase is valid unless there is serious inadequacy of con¬ 
sideration, fraud, or breach of a relationship of trust and 
confidence. This proposition is also of no help to appel¬ 
lants since, as we show at pages 70-3, below, the transfer 
of the stock was not in any sense a conveyance of an equity 
of redemption, and, in any event, was made upon adequate 
consideration. 

Appellants’ authorities do not hold that where, as here, 
the parties intended an outright transfer of property, equity 
will subvert their intention and convert an intended abso¬ 
lute transfer into a pledge or mortgage. Of course, the law 
is to the contrary. Conway v. Alexander, 7 Cr. 218; Yous- 
soupoff v. Wagner, 246 N. Y. 174, 158 N. E. 64;4 Pomeroy, 
Equity Jurisprudence (Fifth ed., 1941), §1195, pp. 575-6. 
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Where, as in this case, the instruments of transfer on 
their face import an outright conveyance, the burden is on 
the grantor to show by “clear, unequivocal, and convinc¬ 
ing” evidence that the conveyance was really intended to be 
for security only; otherwise “the presumption that this 
instrument is what it purports to be must prevail.” Coyle 
v. Davis, 116 U. S. 108,112; Wallace v. Johnstone, 129 U. S. 
58, 64; Chinn v. Llangollen Stable, Inc., 109 F. 2d 66 (C. C. A. 
6); 1 Glenn, Mortgages, % 11, p. 55. 

The cases cited by appellants state that among the factors 
relevant to aid the court in determining the real intention of 
the parties to a conveyance absolute in form are (1) whether 
the grantor remains indebted to the grantee after the con¬ 
veyance, and (2) whether the grantee received comparable 
consideration for the conveyance. 

Here appellants ’ indebtedness on the ship notes was con- 
cededly discharged by the Adjustment Agreement (Appel¬ 
lants’ Brief, p. 171). And they received adequate con¬ 
sideration for the stock. (See pages 33-40, 44-8, above.) 
Hence, both of these factors indicate that the stock was 
transferred outright. 

The principle that the parties to a security instrument 
cannot contemporaneously stipulate away the equity of 
redemption has no conceivable application here. That 
principle necessarily applies only where the conveyance is 
in truth; i. e., is actually intended to be, a security transac¬ 
tion. It is not a rule of construction to help determine 
whether the parties really intended an outright transfer or 
a pledge. Hence, that principle has no bearing on the ques¬ 
tion as to whether the parties here intended to transfer the 
stock outright. And since in this case the stock was trans¬ 
ferred outright in accordance with the parties’ intention, 
there never was any equity of redemption of the stock which 
the parties could have even attempted to extinguish con¬ 
temporaneously with the transfer of the stock. 38 


38 Appellants by artful confusion (Brief, p. 172) would have the 
Court read the authorities they cite as holding that all three of 
the equitable principles there laid down are applicable to any 
transfer of property to a creditor. Analysis of these cases will 
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The third principle laid down in the cases cited by appel¬ 
lants deals with the validity of a purchase by the mortgagee 
or pledgee of the equity of redemption. 

In the first place, that principle has no application here 
because the acquisition of the stock by the Commission teas 
not a purchase of the equity of redemption . The property 
mortgaged to secure the ship debts consisted, of course, of 
the 502 and 535 ships owned by Dollar of Delaware, not by 
appellants. The equity of redemption consisted of an 
equitable estate in the ships; i. e., a right to get back the 
ships free and clear upon payment of the debt. See 4 Pome¬ 
roy, Equity Jurisprudence (Fifth ed., 1941), §1180, pp. 523-4. 
The equity of redemption of the ships, however, was not 
affected by the Adjustment Agreement. The Commission 
did not acquire this equitable estate in the ships and did not 
purport to do so. Even if it were correct that appellants, 
whether as sureties on the mortgage debt or as stockholders 
of the mortgagor, Dollar of Delaware, were entitled to re¬ 
deem the mortgaged property, 3 * that was an equitable estate 
in the ships , which was not acquired by the Commission. 

Appellants’ position is based on the specious proposition 
that their ownership of stock in Dollar of Delaware was the 
same as ownership of the property; i. e., the equity of re¬ 
demption in the ships, of Dollar of Delaware. We confi¬ 
dently assert that no American or English court has ever 

show that the rule that parol evidence is admissible to show the 
true intention of the parties with respect to a conveyance absolute 
in form is generally applicable. But the rule forbidding extinguish¬ 
ment of the equity of redemption by stipulation of the parties has 
never been applied except (1) where the conveyance was really 
intended as a security transaction, and (2) where the attempted 
extinguishment of the equity of redemption was contemporaneous 
with the creation of the mortgage or pledge. See 4 Pomeroy, Equity 
Jurisprudence (Fifth ed., 1941), § 1193, pp. 568-72. 

39 Even this contention of appellants is fallacious. As shown by 
the very authorities they cite (Brief, pp. 174-5), appellants, as 
sureties, could become entitled to redeem the ships only in the 
event they, rather than Dollar of Delaware, paid the ship debts. 
And as stockholders they could acquire a right to redeem the ships 
only as a derivative right in the event the corporation, Dollar of 
Delaware, should refuse to redeem them. Appellants, of course, 
never paid the debt and Dollar of Delaware never refused to 
redeem the ships. 
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held that a transfer of stock in a corporation to the corpora¬ 
tion’s mortgage creditor amounts to the acquisition by the 
creditor of the equity of redemption in the mortgaged prop¬ 
erty- To so hold would ignore the basic concept that a cor¬ 
poration is an entity separate from the stockholders, and 
that a stockholder’s interest is not “the interest of an owner 
in the [corporation’s] assets themselves, since the corpora¬ 
tion has full title, legal and equitable to the whole.” Eisner 
v. Macomber, 252 U. S. 189, 208 [italics supplied]; Klein v. 
Board of Supervisors, 282 U. S. 19, 24; Baldwin v. Canfield, 
26 Minn. 43,1 N. W. 261, 275. 

Even if the stock transfer were to be regarded as the 
equivalent of a creditor’s purchase of the equity of redemp¬ 
tion, it was entirely valid. As we have shown above, the 
evidence shows that the parties intended the stock transfer 
to be absolute, and the Adjustment Agreement satisfies the 
requirement of a “writing importing in terms a transfer 
of the mortgagor’s interest.” Peugh v. Davis, 96 U. S. 332, 
337. And most cases put the burden on the grantor to show 
that the instrument of transfer was not intended to be what 
it purports to be. Brewer v. Yancey, 159 Ark. 257, 262, 251 
S. W. 677, 679; Woods v. Jensen, 130 Cal. 200, 202, 62 Pac. 
473; Denver Sanitarium & Hospital Ass’n. v. Roberts, 65. 
Colo. 60, 62, 174 Pac. 300-1; Hutchings v. Terrace Citoe 
Realty Jo Securities, 175 S. W. 905 (Mo. 1915); Sherwin 0 . 
Am. Loam <fc Invest. Co., 42 N. D. 389,173 N. W. 758; Kvmm 
v. Bumdy, 302 Ill. 514, 517; 135 N. E. 56, 57; Jones v. Pro 
dent Mill. L. Ins. Co., 109 F. 2d 412, 415 (C. C. A. 7). See 
also the cases cited at page 69, above. 

A purchaser of an equity of redemption must give “ade¬ 
quate consideration” ( Peugh v. Davis, 96 U. S. 332, 337), 
but the grantee is not required to show “that he paid for 
the property all that any one would have been willing to 
give.” Russell v. Southard, 12 How. 138, 154. 40 As long 

40 In Villa v. Rodriguez, 12 Wall. 323, the Supreme Court, in 
the light of the outrageous conduct involved, used much stronger 
language. “But strong expressions, used with reference to the 
particular facts under consideration, however often repeated by 
subsequent writers, cannot safely be taken as fixing an abstract 
rule.” Russell v. Southard , 12 How. 138, 154. 



72 


as there is no marked inadequacy of consideration, a pur¬ 
chase of the equity of redemption will be upheld even though 
the debtor was in financial distress and feared and was 
threatened with the alternative of foreclosure and a likely 
deficiency judgment. 1 Glenn, Mortgages, §45, pp. 282-3; 
Cowner v. Conner, 218 Wis. 336, 259 N. W. 729; O’Conner v. 
Schwan, 190 Minn. 177, 251 N. W. 180; Bastajian v. Brown, 
57 Cal. App. 2d 910,135 P. 2d 374; Be Martin v. Phelan, 115 
Cal. 538, 47 Pac. 356; Martin v. New Rochelle Water Co., 11 
App. Div. 177, 42 N. Y. Supp. 893, affirmed 162 N. Y. 599, 57 
N. E. 1117; Walker’s Edmin’x. v. Farmers’ Bank, 8 Houst. 
(Del.) 258, 278,10 Atl. 94. 

Many cases hold that the burden of proving “unfairness” 
in such a purchase is on the grantor. 41 In any event, the 
considerations given by the Commission in the Adjustment 
Agreement were entirely adequate, compared with the negli¬ 
gible value of the stock at the time of the transfer. See 
pages 33-40 above. 

The rules fashioned by equity courts to protect the equity 
of redemption have little application to the situation pre¬ 
sented here of a corporation faced with bankruptcy seeking 
to obtain additional financing from its creditor, in what is 
essentially a corporate reorganization. See pages 37-8 
above. 

Particularly is that true where, as here, a Government 
agency was being importuned to risk additional Government 
money in a private enterprise. In this situation the pre¬ 
sumption that public officials perform their duties fairly 
and in good faith applies and casts upon appellants the 
heavy burden of proving that the Commission was arbitrary 
or capricious in reaching the conclusion that the plan em¬ 
bodied in the Adjustment Agreement was “the most fair 
and feasible means of continuing essential American-flag 
passenger and cargo service to the Orient” and was in “the 

41 In addition to the cases cited in the text, see Coates v. Marsden, 
142 Wis. 106, 124 N.W. 1057; Beeler v. Am. Land Co., 24 Cal. 2d 1, 
7, 147 P. 2d 583; Kohn v. Parent, 174 Cal. 570, 571, 163 P. 1008; 
Couts v. Winston, 153 Cal. 686, 688, 96 P. 357; McGuin v. Lee, 
10 N.D. 160, 169, 86 N.W. 714, 717. 
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best interests of the United States and the American 
Merchant Marine” (J. A. 1163). Procter & Gamble Co. v. 
Coe, 68 App. D. C. 246, 249, 96 F. 2d 518, 521; Durni v. Ickes, 
72 App. D. C. 325, 326,115 F. 2d 36, 37; Concordia Fire Ins. 
Co. v. Illinois, 292 U. S. 535, 547; United States v. Chemical 
Foundation, 272 U. S. 1,14-5; Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 602; Elgin, Joliet & 
Eastern Ry. v. Burley, 327 U. S. 661, 664; American Power 
<& Light Co. v. Securities & Exchange Commission, 329 U. S. 
90, 112-8; United States v. Carmack, 329 U. S. 230, 247-8; 
Securities & Exchange Commission v. Central-lllinois Se¬ 
curities Corp., 338 U. S. 96, 126-7; United States v. Jones, 
336 U. S. 641, 652, 664-5; Ecker v. Western Pacific Railroad 
Corp., 318 U. S. 448, 472-5; Reconstruction Finance Corpo¬ 
ration v. Denver & Rio Grande Railroad Co., 328 U. S. 495, 
506-9. 42 

Finally, the cases just cited establish that the power of 
courts of equity in reviewing administrative determinations 
is limited to the negative function of setting aside arbitrary 
or illegal determinations. Even there, the courts have no 
power to recast the transaction into something the adminis¬ 
trative body refused to accept. As applied here, even if 
equitable or legal principles did not permit the Commission 
to acquire absolute title to the stock, the transfer cannot be 
converted into pledge, as appellants ask this Court to do. 

Accordingly, there are no equitable principles which re¬ 
quire the stock transfer to be treated as a pledge, when the 
parties intended an outright transfer. 

Thus considered from every aspect—the language of 
the Adjustment Agreement itself, the admissions of ap¬ 
pellants, and the words they used in the earlier negotia- 
pellants, the words they used in the earlier negotiations, 
and applicable principles of equity, the stock transfer was 
absolute. 

42 The cases cited by appellants (Brief, p. 168) merely hold 
Government contracts are the same as private contracts insofar 
as the application of rules of construction to determine intent are 
concerned. They have no application to appellants’ contention 
here as to the imposition of equitable principles to obtain a result 
irrespective of the parties ’ intention. 
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II 

The Maritime Commission Was Authorized to Acquire Absolute 

Title to the Stock 

The court below squarely held that the Commission had 
the power “to take absolute title to the stock in question” 
(J. A. 263). As the court below held, the power of the 
Commission to acquire this stock is derived from Sec¬ 
tion 207 of the Merchant Marine Act of 1936 (Act of 
June 29, 1936, 49 Stat. 1988, as amended by the Act of 
June 23, 1938, 52 Stat. 954, 46 U. S. C. 1117). That sec¬ 
tion provides: 

“The Commission may enter into such contracts, 
upon behalf of the United States, and may make such 
disbursements as may, in its discretion, be necessary 
to earn,’ on the activities authorized by this chapter, 
or to protect, preserve, or improve the collateral held 
by the Commission to secure indebtedness, in the same 
manner that a private corporation may contract within 
the scope of the authority conferred by its char¬ 
ter. • # V’ 43 

1. Acquisition of the stock was authorized under the 
Commission’s power to take property in compromise of 
debts. 

As this Court noted on the prior appeal (Dollar v. Land, 
81 App. D. C. 28, 32-3, 154 F. 2d 307, 311-12), the Mari¬ 
time Commission was given by Section 207, in the words of 
the House Committee on Merchant Marine and Fisheries, 


43 The balance of this section reads: 

“ * * * All the Commission's financial transactions shall be 
audited in the General Accounting Office according to approved 
commercial practice as provided in the Act of March 20, 1922, 
ch. 104, 42 Stat. 444; Provided , That it shall be recognized that, 
because of the business activities authorized by this chapter, 
the accounting officers shall allow credit for all expenditures 
shown to be necessary because of the nature of such authorized 
activities, notwithstanding any existing statutory provision to the 
contrary. The Comptroller General shall report annually or 
oftener to Congress any departure by the Commission from the 
provisions of this chapter.” 
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“all the general and implied powers of a business cor¬ 
poration. 44 

The court below took the same view (J. A. 263-4). 

This same view of the powers of the Commission was 
taken in Standard Oil Co. of California v. United States, 
59 F. Supp. 100, 106 (D. C. S. D. Cal.), affirmed United 
States v. Standard Oil Co., 156 F. 2d 312 (C. C. A. 9) hold¬ 
ing that the power of the Commission to bind the United 
States to pay attorney’s fees is implied from its substan¬ 
tive power to charter vessels. 

One of the implied powers of a corporation is to settle 
or compromise claims which it holds. 6 Fletcher, Cyclopedia 
Corporations (1931 ed.) §2511, pp. 234-5; Northern Lib¬ 
erty Market Company v. Kelly, 113 U. S. 199, 202; Greene 
Comity Nat. Farm Loan Ass’n. v. Federal Land Bank of 
Louisville, 57 F. Supp. 783 (D. C. W. D. Ky.), affirmed 
152 F. 2d 215 (C. C. A. 6). 

That the Maritime Commission has the implied powers 
of a private corporation in carrying out its statutory func¬ 
tions, including the power to compromise claims, is inde¬ 
pendently established by the fact that the Commission has 
succeeded to the powers and duties of the former United 
States Shipping Board (46 U. S. C. 1114), including the 
settlement powers which the Shipping Board exercised 
through the medium of the United States Shipping Board 
Emergency Fleet Corporation, which was organized by 
the Shipping Board as a District of Columbia corporation 
to carry out certain of the Shipping Board’s functions. 
See the Act of September 7,1916, 39 Stat. 728, 731; United 
States ex rel. Skinner & Eddy Corp. v. McCarl, 275 U. S. 1, 
5; McDiarmid, Government Corporations and Federal 
Funds, p. 25. 

The former Shipping Board and the Emergency Fleet 
Corporation were (in contrast to the regular Government 
departments) authorized to settle and adjust claims by 


44 House Report No. 2168, 75th Cong., 3d sess., p. 17, reporting 
on H. R. 10315, which amended Section 207 (Act of June 23, 1938, 
52 Stat. 954). 
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and against them. As stated in the Skinner & Eddy Cory. 
case, supra (pp. 7-8, 11-12): 

“At no time, during the War, or since its close, 
have the financial transactions of the Fleet Corpora¬ 
tion passed through the hands of the general account¬ 
ing officers of the Government or been passed upon, as 
accounts of the United States, either by the Comp¬ 
troller of the Treasury or the Comptroller General. The 
accounts of the Fleet Corporation, like those of each 
of the other corporations named, and like those of the 
Director General of Railroads during Federal Control, 
have been audited, and the control over their financial 
transactions has been exercised, in accordance with 
commercial practice, by the board or the officer charged 
with the responsibilities of administration. Indeed, 
an important if not the chief reason for employing these 
incorporated agencies was to enable them to employ 
commercial methods and to conduct their operations 
with a freedom supposed to be inconsistent with ac¬ 
countability to the Treasury under its established pro¬ 
cedure of audit and control over the financial transac¬ 
tions of the United States. * * *. 

• i • • i 

“• * * the Fleet Corporation is an entity dis¬ 

tinct from the United States and from any of its de¬ 
partments or boards; and the audit and control of its 
financial transactions is, under the general rules of 
law and the administrative practice, committed to its 
own corporate officers except so far as control may 
be exerted by the Shipping Board. • • • 

“There is nothing in the language of the statutes, 
or in reason, to support the suggestion that the Ship¬ 
ping Board has the power to adjust claims, but that the 
adjustment does not become operative unless there is 
approval of the final settlement by the Comptroller 
General. Nor is there any basis for the further sug¬ 
gestion of Skinner & Eddy that the Shipping Board 
has power to make settlement, if it can; but where a 
settlement is not made and a suit by the United States 
is brought or threatened, the Comptroller General is 
the official to whom must be presented all claims for 
credit in such suit. * * (Italics supplied.) 

Section 207 of the Merchant Marine Act of 1936 trans¬ 
ferred to the Maritime Commission the same settlement 
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power previously vested in the Shipping Board and the 
Emergency Fleet Corporation. In connection with the 
1938 amendment to Section 207, the Senate Committee on 
Commerce stated: 

1 ‘ The committee has given consideration to the neces¬ 
sity for further changes in this section concerning the 
authority of the Comptroller General to disallow in 
the accounts of the Maritime Commission payments 
deemed to be authorized by the Maritime Commission 
under this act, to prescribe the system of accounts to 
be kept by the Maritime Commission, and to require 
that all claims arising out of its activities be settled 
and adjusted in the General Accounting Office. But 
from a review of the legislative history of this section, 
as well as a reading of its simple language, this com¬ 
mittee is convinced that no further changes are neces¬ 
sary. The authority conferred upon the Comptroller 
General by this section is obviously the same as that 
which he had over the affairs of the former Merchant 
Fleet Corporation. It provides for the audit of the 
accounts of the Commission and a report to the Con¬ 
gress of any departure from the provisions of the act, 
but does not authorize the Comptroller General to make 
disallowances in the accounts of the disbursing officer 
in connection with disbursements for the Commission. 
This conclusion is substantiated by the direction in said 
section to have the General Accounting Office audit 
the Maritime Commission’s accounts according to ap¬ 
proved commercial practice as provided in the act of 
March 20,1922 (42 Stat. 444). This gives to the Mari¬ 
time Commission a freedom of action absolutely neces¬ 
sary because of the commercial nature of its functions 
and at the same time provides ample safeguards of the 
Commission’s expenditures.” 

(S. Rep. 1618, 75th Cong., 3d sess., p. 5.) [Italics sup¬ 
plied.] 

In reporting on the same amendment to Section 207, the 
House Committee on Merchant Marine and Fisheries said: 

“The remainder of the section is unchanged. But, 
during the committee’s consideration of this section, 
it was developed that some question had arisen as to 
whether the Comptroller General was authorized, under 
the general powers granted to him, to prescribe the 
system of accounts to be kept by the Maritime Commis- 
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sion and to require that all claims arising out of its 
activities be settled and adjusted in the General Ac¬ 
counting Office. Section 207 provides that the Commis¬ 
sion’s financial transactions shall be audited in the 
General Accounting Office according to approved com¬ 
mercial practice as provided in the act of March 20,1922 
(42 Stat. 444). That act, as construed by the Comp¬ 
troller General , did not require that all claims arising 
out of the activities of the Emergency Fleet Corpora¬ 
tion be settled and adjusted in the General Accounting 
Office. The direction contained in section 207 of audit 
‘according to approved commercial practice as pro¬ 
vided in the act of March 20, 1922,’ has reference to 
‘the usual methods of steamship or corporation ac¬ 
counting’ specified by that act. Therefore, the legisla¬ 
tive history of section 207, and the context as well, jus¬ 
tify the conclusion that Congress, by the enactment of 
the section with the specific reference to the act of 
March 20, 1922, intended to make the earlier statute 
applicable, at the same time adopting the administra¬ 
tive interpretation which had theretofore been given it 
by both the Comptroller General and the Emergency 
Fleet Corporation. Under the circumstances, there¬ 
fore, no further clarification of section 207 is required.” 
(H. Rep. 2168, 75th Cong., 3d sess., pp. 17-8.) [Italics 
supplied.] 

The taking of outright title to the stock and the release of 
R. Stanlev Dollar and Dollar of California from their liabil- 
ity on the ship notes amounted to a settlement or compro¬ 
mise of such liability. The United States as an incident to 
its general right of sovereignty may enter into contracts 
‘‘not prohibited by law and appropriate to the just exercise 
of * * * the constitutional powers confided to it,” even 

though such a contract is not prescribed by any law; and it 
is not essential that the Government officer who enters into 
such a contract have been given express statutory authority 
to do so, as long as it is a reasonable incident to the duties 
of his office. United States v. Tingey, 5 Pet. 115,128; United 
States v. Bradley , 10 Pet. 343, 359-60; Neilson v. Lagow, 12 
How. 98, 107. 

In accordance with this principle a Government official 
responsible for collection of a claim of the United States is 
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authorized to compromise the debt and accept property in 
satisfaction thereof. It is not necessary that he be spe¬ 
cifically authorized by law to do so. In fact, that power has 
been exercised “since the foundation of the Government.’’ 
United States v. Hudson, 26 Fed. Cas. 411 (C. C. D. Ind.); 
and see 37 Op. A. G. 298. For example, the unquestioned 
authority of the Attorney General to compromise claims 
which are in litigation is not specifically granted by statute; 
it is a power implied from his statutory authority to control 
and conduct litigation to which the United States is a party 
(5 U. S. C. 309, 310, 316, 317). See 38 Op. A. G. 98; New 
York v. New Jersey, 256 U. S. 296, 308. 45 

The cases cited in appellants’ brief (pp. 70-2) expressly 
recognize that Government officials and agencies have 
implied powers necessary and appropriate to the adminis¬ 
tration of their statutory functions and that the courts, in 
considering whether an act by an agency is within its author¬ 
ity, must give due regard to its implied as well as its express 
powers. Peoples Bank v. Eccles, 82 App. D. C. 126,130,161 
F. 2d 636, 640. 4C Obviously, as stated in Texas <S> Pacific 
Railway Co. v. Pottorff, 291 U. S. 245, 253, “The measure of 
their powers is the statutory grant; powers not conferred 
by Congress are denied,’’ but this means powers expressly 
or impliedly granted by Congress, as is shown by that case 
and by Inland Waterways Corp. v. Yowng, 309 U. S. 517, 
holding that national banks have implied powers to pledge 
assets to secure deposits of Government corporations. 

The Commission’s substantive powers are those granted it 
by statute, and its implied powers are those reasonably 
necessary and appropriate for it to administer its substan¬ 
tive powers, just as a private corporation’s implied powers 
are those reasonably necessary and appropriate for it to 
carry out the substantive powers and objects provided by its 


45 See footnote 49, page 82, below. 

40 Keijer & Keifer v. Reconstruction Finance Corporation, 306 
U.S. 381, held that a corporate government instrumentality had 
implied power to sue and be sued and that Congress had impliedly 
waived its immunity from suit. 
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charter. 6 Fletcher, Cyclopedia Corporations (1931 ed.), 
§§ 2477, 2486, 2487, pp. 173-4,191-201. 

Since the Commission was granted “all the functions, 
powers, and duties” of the Shipping Board with respect to 
the ship debts (46 U. S. C. 1112,1114), it (like the Shipping 
Board before it and like any private corporation) had the 
implied power to compromise the liability of R. Stanley Dol¬ 
lar and Dollar of California. So the court below correctly 
held (J. A. 266). 

Appellants’ arguments to the contrary are unsound, as 
we here show. The objective of 41 U. S. C. 11 is “to prevent 
executive officers from involving the Government in expendi¬ 
tures or liabilities beyond those contemplated and author¬ 
ized by the law-making power.” 21 Op. A. G. 248 [Italics 
supplied]. But even where Government officials make com¬ 
mitments of Government funds, the doctrine of implied 
powers operates. Burns v. United States, 160 Fed. 631, 634 
(C C. A. 2); 40 Op. A. G. 69; 37 id. 288; 21 id. 1; see also 
United States v. Threlkeld, 72 F. 2d 464 (C. C. A. 10). 47 Of 
course, the acquisition of this stock by the Commission did 
not commit the Government to any expenditure of funds. 

The enactment in 1938 of the amendment to Section 207 is 
no indication that the Commission did not have under Sec¬ 
tion 207 in its original form all the implied powers of a cor¬ 
poration, including the power to acquire property in com¬ 
promise of claims. The hearings on the bill (S. 3078) quoted 
in appellants’ brief (p. 79) show that the Commission 
wanted express authority to make “disbursements • • • 
to protect, preserve, or improve the collateral held by the 
Commission to secure indebtedness,” although it considered 
that it already had such implied authority, to remove any 
possibility of doubts being raised by the Comptroller Gen¬ 
eral. And both committee reports expressly recognized this. 
“It is believed that such authority already exists in the 

47 In Pan American Petroleum and Transport Company v. United 
States , 273 U.S. 456, the lease of Government property involved 
was invalid because it was procured by corruption and fraud. 
Furthermore, the lease w-as made by the Secretary of the Navy, 
not by an agency such as the Maritime Commission which Con¬ 
gress has given the freedom of operation of a private corporation. 
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Commission, but the amendment is recommended in order 
to remove any doubt that the Commission possesses the 
power to advance or expend funds for such purposes where 
found necessary.” (S. Rep. 1618, 75th Cong., 3d sess., p. 5). 
The same view is stated in the House Report (H. Rep. 2168, 
75th Cong., 3d sess., p. 17). 

The amendment by the Act of June 23, 1938, of Section 
202 of the Merchant Marine Act of 1936 so as expressly to 
give to the Commission authority to extend and renew, in 
accordance with sound business practice, notes and mort¬ 
gages transferred to the Commission from the Shipping 
Board (46 U. S. C. 1112) was occasioned by the fact that 
Section 5 of the Merchant Marine Act, 1920 (41 Stat. 990-1), 
expressly required ships sold by the Shipping Board to be 
paid for in not more than 15 years. The amendment was 
thus necessary to remove an express limitation on the 
powers of the Commission as transferee of the Shipping 
Board. See S. Rep. 1618, p. 5, and H. Rep. 2168, p. 16. That 
proves nothing as to the scope of the Commission’s implied 
authority to accept property in compromises. Of course, 
no Government agency or private or public corporation has 
any implied power to do something expressly restrained by 
law. 48 But the Merchant Marine Act contains no express 
statutory limitation on the power of the Commission to com¬ 
promise debts. 

The fact that the Act of June 23, 1938, further amended 
the Merchant Marine Act, 1936, to give the Commission the 
authority to purchase vessels with its funds (46 U. S. C. 
1125) does not indicate that the Commission lacked the im¬ 
plied power to accept property in compromise of claims. 
Acquisition of property as an incident to compromise is by 
no means the same as the Commission’s expending its funds 
to buy such property. Thus the authority of the Secretary 
of the Treasury or of the Attorney General to accept prop- 


48 In Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380, and 
in Regional Agricultural Credit Corporation v. Stewart, 69 N. D. 
694, 289 N.W. 801, cited in appellants’ brief (p. 98), the power 
purported to be exercised by an agent of a Government corporation 
was expressly prohibited by regulations. 
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erty in compromise of claims within their respective jurisdic¬ 
tions (see 37 Op. A. G. 298) is obviously entirely unaffected 
by any question as to whether or not they have authority 
to buy property with Government funds. Furthermore, the 
enactment of 46 U. S. C. 1125 may be considered as necessary 
to restrict by the limitations therein stated the existing 
broad implied power of the Commission to purchase vessels. 

For this reason, appellants’ reference (Brief, p. 84-5) to 
various statutory provisions giving the Commission au¬ 
thority to purchase property under prescribed conditions 
and subject to prescribed limitations proves nothing. These 
statutes were necessary to impose Congressionally desired 
limitations upon the expenditure of Government funds. 

Of course, the maxim “Expressio unius est exclusio 
alterius” cited by appellants (Brief, p. 82) can have no 
application to the implied powers of a Government agency 
or a corporation. By definition an implied power is never 
“expressio.” To apply that maxim to implied powers 
would necessarily eradicate the whole doctrine of implied 
powers. 

Appellants argue (Brief, pp. 87-9) that authority to com¬ 
promise the liability of R. Stanley Dollar and Dollar of 
California on the ship notes was vested not in the Commis¬ 
sion but in the Secretary of the Treasury, by virtue of Rev. 
Stat., § 3469, as amended (31 U. S. C. 194). 

There are, however, exceptions to this statute, where the 
implied power to compromise is deemed vested in some other 
Government official because it is a reasonable incident to 
that official’s duty to collect the debt or to administer the 
program out of which the debt arises. One such exception 
is the implied power of the Attorney General to compromise 
claims in litigation (see page 79, above). 49 For other excep¬ 
tions see 34 Op. A. G. 108, holding that authority to compro¬ 
mise liability on a loan made to a railroad under Section 


* 9 Although this power of compromise was specifically vested 
in the Attorney General by Executive Order 6166, June 10, 1933 
(5 U.S.C. 124-132), he had it as an implied power independent of 
and long prior to Executive Order 6166. 38 Op. A.G. 98; 22 Op. 
A.G. 491. 
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210 of the Transportation Act, 1920, is impliedly vested 
in the Interstate Commerce Commission; and 38 Op. A. G. 
381, holding that authority to compromise liability for an 
offense under the Harrison Narcotic Act (38 Stat. 785, 26 
U. S. C. 2550) committed in Puerto Rico is impliedly vested 
in the Government of Puerto Rico. 


The compromise power vested in the Secretary of the 
Treasury by 31 U. S. C. 194 is in terms no more all-embrac¬ 
ing than is the statutory power of the Comptroller General 
to settle and adjust “All claims and demands whatever by 
the Government of the United States or against it” (31 
U. S. C. 71). Yet the Comptroller General’s authority to 
settle and adjust claims does not extend to the Commission 
or its predecessors, the Shipping Board and the Emergency 
Fleet Corporation (see pages 75-8, above). For the same 
reason the Secretary of the Treasury’s compromise power 
does not extend to the Commission. 


Of course, where Congress has decided to impose restric¬ 
tions and limitations upon the compromise power of the 
Maritime Commission, it has been necessary for the statutes, 
such as those cited in appellants’ brief (pp. 89-91), to spell 
out expressly the conditions upon which the Commission 
may compromise certain specific classes of claims. Like¬ 
wise Congress has, in the statutes cited by appellants (Brief, 
pp. 96-7), granted the Commission certain substantive pow¬ 
ers and has frequently prescribed the conditions under 
which they may be exercised. That certainly does not 
negate the Commission’s implied powers, any more than 
the prescribing by statute or charter of the powers of a 
private corporation negates its implied powers. Statutes 
cited by appellants (Brief, pp. 96,100) giving the Commis¬ 
sion power to dispose of property under certain circum¬ 
stances have no relevance here. Discharging a liability by 
compromise is no more a disposition of Federal property; 
i. e., the chose in action, than would be a discharge by 
acceptance of payment in full. Furthermore, Congress fre¬ 
quently deems it advisable for a statute to spell out ex¬ 
pressly what would be implied in law anyway, in order to 
eliminate doubts and contentions, however ill-founded. See 
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the discussion at pages 80-1, above, as to the 1938 amend¬ 
ment to Section 207 of the Merchant Marine Act, 1936; 
United States v. Cors, 337 U. S. 325, 331-2, so construing 
Section 902 of the Act (46 U. S. C. 1242); and Mason v. 
United States, 260 U. S. 545, 558-9. 

Since the heads of the regular executive departments (in 
contrast to the Maritime Commission) do not have the im¬ 
plied powers of a private corporation, it is essential that a 
grant to them of a power to compromise claims be made by- 
express statutory- provision. Accordingly, the statutory- 
provisions cited by appellants (Brief, pp. 89-92) do not sup¬ 
port any inference against the Commission’s implied power 
to compromise the liability of R. Stanley Dollar and Dollar 
of California. 

As shown at page 56, above, 46 U. S. C. 1116, providing 
that the proceeds of debts transferred to the Commission 
are to be deposited in a revolving fund in the Treasury avail¬ 
able for expenditure by the Commission, relates only to 
money. There is no basis in the language of this section for 
appellants’ argument (Brief, p. 99) that this provision 
limited the Commission to receiving money, not property, 
in compromise. To so construe it would create a conflict 
with 46 U. S. C. 1114, which gave the Commission “All the 
functions, powers, and duties” of the Shipping Board with 
respect to the ship debts. 

There is no basis for appellants’ argument (Brief, p. 101) 
that the liability of R. Stanley Dollar and Dollar of Cali¬ 
fornia was not an appropriate one for compromise. The 
extent of their liability was uncertain; i. e., whether they 
were liable for the face amount of their notes or only for a 
deficiency after foreclosure of the ship mortgages (see foot¬ 
note 22, page 40, above). And if their liability was limited 
to a deficiency judgment, the amount of that could be deter¬ 
mined only after protracted and expensive foreclosure pro¬ 
ceedings (see pp. 39-40, above). Furthermore, it was uncer¬ 
tain whether any judgment obtained against R. Stanley Dol¬ 
lar and Dollar of California could be collected. R. Stanley 
Dollar considered it likely that if Dollar of Delaware went 
into bankruptcy, Dollar of California would be “engulfed” 
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on account of its liability on the ship debts (J. A. 1668). 
Considering the intercorporate stock holdings of the various 
Dollar enterprises (see page 6 above) there was certainly 
some probability, to say the least, that if Dollar of Delaware 
crashed the whole Dollar empire would fall with it. 

Since neither the amount nor the collectibility was cer¬ 
tain, it was appropriate for the Commission to compromise 
the debt by taking the stock. 38 Op. A. G. 94; 38 id. 98. 

33 Op. A. G. 570, relied on by appellants (Brief, pp. 104-7) 
does not involve the question as to the authority of the Com¬ 
mission (or its predecessor, the Shipping Board) to acquire 
title to stock in a steamship corporation by way of com¬ 
promise of a liability to the Government. Section 5 of the 
Merchant Marine Act, 1920 (41 Stat. 990, 46 U. S. C. 864), 
authorized the Shipping Board to “sell” vessels at com¬ 
petitive, advertised “sale * * * to persons who are 

citizens of the United States” at “prices” to be prescribed 
by the Board, and provided that “payment of the pur¬ 
chase price” should not be deferred more than 15 years. 
Section 38 of the Act (41 Stat. 1008, 46 U. S. C. 802) pro¬ 
vided that in order for a corporation to be deemed a citizen 
of the United States, a prescribed proportion of its stock 
must be owned by citizens of the United States. 

The Attorney General’s opinion held that under this stat¬ 
ute it was not permissible to “sell” vessels in considera¬ 
tion of stock in the purchasing corporation, because (1) the 
statute required a sale for cash or on credit, and a disposi¬ 
tion in consideration of stock would not be a sale; and (2) 
“citizens of the United States” could not include the United 
States, so a corporation whose stock was acquired by the 
United States could not qualify as a purchaser. 

In view of the statutory language of “sale” and “pur¬ 
chase price,” the Attorney General’s conclusion that the 
1920 Act required sales to be for money only was no doubt 
correct. But in the present case, we are not dealing with a 
statutory power of sale, but rather the Commission’s im¬ 
plied power to accept stock in compromise of a Government 
debt. 
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The Attorney General’s conclusion that a corporation 
whose stock is owned by the United States cannot have its 
controlling stock interest owned by “citizens of the United 
States” is relevant here only on the question as to whether 
Dollar of Delaware could be eligible for the operating-dif¬ 
ferential subsidy provided by the Adjustment Agreement if 
the Commission acquired absolute title to its stock. Oper¬ 
ating-differential subsidies can be granted only to a “citi¬ 
zen of the United States,” and a citizen, in the case of a cor¬ 
poration, is defined by Section 38 of the 1920 act referred 
to by the Attorney General in his opinion (46 U.S.C. 802, 
1171 (a), 1244 (c)). 

As used by appellants, the “citizen of the United States” 
argument militates equally against their contention that 
the stock was actually transferred in pledge with voting 
control vested in the Commission, for under 46 U.S.C. 802 
(b) a corporation is not deemed a citizen of the United 
States if the majority of the “voting power in such corpo¬ 
ration is not vested in citizens of the United States. ’ ’ 

The more important answer, however, to appellants ’ con¬ 
tention is to be found in the authorities holding that a stat¬ 
utory reference to a citizen of the United States will not be 
construed to exclude the United States itself when the con¬ 
text makes any such construction illogical. Thus, although 
the Ship Mortgage Act (46 U.S.C. 922 (5)) requires that 
the mortgagee be “a citizen of the United States,” a mort¬ 
gage held by the United States nevertheless meets this 
statutory requirement. The Southern Cross, 24 F. Supp. 
91 (D.C. E.D. N.Y.); The Northern No. 41, 297 Fed. 343 
(D.C. S.D. Fla.). And the United States has been held to be 
a resident of the United States within the meaning of the 
revenue laws. Helvering v. Stockholm a Enskilda Bank, 293 
U.S. 84, 91. 

The policy in limiting operating-differential subsidies to 
citizens of the United States was, of course, to insure that 
such subsidized vessels would be used to promote the foreign 
commerce of the United States and would be available as 
naval and military auxiliaries in time of war or national 
emergency (46 U.S.C. 1101, 1171). That policy would be 
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served in the case of vessels owned by American corpora¬ 
tions in which the Government owns a controlling stock 
interest. Hence, the 1 ‘ citizen of the United States ’ ’ require¬ 
ment is to be construed as satisfied by the situation involved 
here. 

The same result is reached by applying the rule of statu¬ 
tory construction that a statute is not to be applied to 
diminish the sovereign’s rights unless it specifically men¬ 
tions the sovereign. United States v. United Mine Workers 
of America , 330 U. S. 258, 272-3; United States v. Wittek, 
337 U. S. 345, 358-9. See also United States v. Interstate 
Commerce Commission, 337 U. S. 426. 50 

Accordingly, the acquisition by the Commission of out¬ 
right title to the stock was authorized as an exercise of its 
implied business power to compromise the liability of R. 
Stanley Dollar and Dollar of California on the ship debts. 


2. Acquisition of the stock by the Commission was also 
authorized as an incident to the Commission’s power to 
subsidize Dollar of Delaware in the interest of american 
commerce and the national defense . Among the specific 
operating functions devolved on the Commission by the 
Merchant Marine Act, 1936, one of the most important is 
that of granting operating differential subsidies to steam¬ 
ship companies proposing to engage in foreign commerce 
(46 U.S.C. 1171-1182). The exercise of this function, how¬ 
ever, is inseparable, both in fact and law, from the deter¬ 
mination of all questions relating to the financial qualifi¬ 
cations of the applicant. Under 46 U.S.C. 1171 (a) the 
Commission is forbidden to approve any application for 
subsidy unless it first determines that the applicant pos¬ 
sesses the 1 *financial resources • • • necessary to enable 
him to conduct the proposed operations • * • as to 

meeting competitive conditions, and promote foreign com- 


50 We need not consider the observations in 33 Op. A.G. 570 
(referred to in appellants’ brief, p. 107) that the acquisition of 
corporate stock by the Government might subject Government 
property to State laws. For these observations were expressly 
stated in the Attorney General’s opinion as “not to be regarded, 
for obvious reasons, as authoritative or binding as precedent.” 
33 Op. A.G. at 578. 
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merce.” The subsidizing of American flag steamship oper¬ 
ators in the interest of commerce and the national defense 
is necessarily dependent on the financial condition of the 
applicant. Where, as in the case of Dollar of Delaware, a 
financial reorganization is necessary to qualify the appli¬ 
cant for subsidy financially, and the financial reorganiza¬ 
tion must necessarily extend to the interests of the United 
States as a creditor, the considerations relating to the 
financial interest of the United States in any such reorgani¬ 
zation are inseparably related to the subsidizing of the 
line, a function specifically granted to the Commission. 
Whether, and on what terms, the existing indebtedness to 
the United States should be funded or amortized turns 
primarily on the importance of the service as a unit in the 
American merchant marine, and the relation of such terms 
and conditions to the efficient operation of the line in future 
operations. In practice, all such questions are bound up 
together, and responsibility for their determination thereof 
is vested in the Commission as the agency having primary 
responsibility for the promotion and maintenance of the 
American merchant marine. 

The exercise of the specifically granted power to subsidize 
steamship companies in the interest of the national defense 
was absolutely dependent on the financial condition of the 
contractors. In the case of some contractors, including the 
Dollar Line, the company could not carry on without a 
resetting of its capital structure, the extension of maturi¬ 
ties on existing obligations, the raising of new money, and 
the modification of existing obligations. To the extent that 
such financial reorganizations involved the modification of 
the creditor rights of the United States, represented by the 
Commission, a determination of the adjustments appro¬ 
priately to be made by the United States as an incident to 
corporate reorganization of the company could not be sepa¬ 
rated from the other considerations, including the impor¬ 
tance of the service and other qualifications for subsidy, 
which are admittedly the responsibility of the Commission. 

This was specifically true with respect to the Dollar Line. 
At the time that the permanent Commission was appointed 
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in April 1937, it had long been apparent that a thorough¬ 
going financial reorganization was essential to the com¬ 
pany’s continued operation. The mortgage indebtedness 
incurred in connection with the purchase of the 502s and 
535s from the Shipping Board was not less than % of the 
purchase price, repayable over a period of 15 years (J. A. 
284, 300). The steamships President Hoover and Presi¬ 
dent Coolidge were constructed at a total cost of over $16,- 
000,000, of which amount over $11,191,000 was borrowed 
from the Shipping Board (J. A. 285, 321-50). On the organi¬ 
zation of Dollar of Delaware in 1929, moreover, practically 
no liquid assets were transferred to the new company out 
of proceeds from the prior operations of Dollar of Califor¬ 
nia, although it is elementary that “the cyclical nature of 
the shipping business requires large cash reserves” (Sec¬ 
ond Blue. Book, pp. 148-50; Pltf’s. Ex. 73, p. 36; see J. A. 
1027). 

With the onset of the depression and the resulting re¬ 
ductions in revenues, the inevitable happened. The com¬ 
pany, which had no “large cash reserves,” was unable to 
meet its obligations to the United States. Extensions were 
granted by the Shipping Board, first on the 502’s and the 
535’s, then on the steamships Presidents Hoover and Cool¬ 
idge (J. A. 1870-1). But, nonetheless, the amount overdue 
and unpaid continued to increase, until, on June 30, 1937, 
it amounted to $5,474,961.10 (J. A. 1868). On that date 
the company’s total current liabilities to creditors, in¬ 
cluding the Anglo Bank and trade creditors, were $11,- 
437,807.72 as against current assets (including accrued 
mail pay then withheld) of only $2,876,039.29 (J. A. 1868). 

All the negotiations up to the closing of the Adjustment 
Plan arose out of the company’s requirements for new 
money to qualify it for subsidy, the terms and conditions 
on which the necessary new money could be raised, the 
inability or unwillingness of the Dollar interests to risk 
new money in the business, and the unwillingness of the 
Commission to make a loan or risk the subordination of its 
existing mortgages unless the Dollar interests would them¬ 
selves make some financial contribution and take some 
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financial risk to the extent of their ability (see pages 63-5, 
above and the Appendix, p. 106, below). 

The assumption by the Commission of responsibility for 
representing the financial interests of the United States 
in the reorganization effected by the Adjustment Plan 
naturally arose, therefore, as an incident of the exercise 
of the Commission’s responsibility for subsidizing steam¬ 
ship operators engaged in essential services. The Com¬ 
mission was not looking for an increase of its jurisdiction. 
It was precipitated into the financial problems of Dollar 
of Delaware because continued operation of that line and 
the subsidizing thereof for the purpose of continued opera¬ 
tion was a matter of vital concern in the preservation of 
the American merchant marine for which the Commission 
and no other agency was charged with responsibility. 

Whether the Commission should have approved this 
particular method of financial reorganization of Dollar of 
Delaware to qualify the company for subsidy, or should 
have followed some other plan was a question for the de¬ 
termination of the Commission. The Commission was 
charged with the power to represent the financial interests 
of the United States in any such reorganization by virtue 
of the relation of the reorganization of the company to the 
discharge of the Commission’s operating function of grant¬ 
ing subsidies. What method of reorganization should be 
adopted and, in particular, what disposition should be made 
of the creditor interests of the United States in any such 
reorganization is not a question of power but of means and 
is therefore committed to the discretion of the responsible 
agency, here the Commission, 46 U. S. C. 1117; 38 Op. A. 
G. 98,' 99. 

The Commission could not discharge its operating func¬ 
tion of subsidizing the Dollar Line until a financial re- 
orsranization had been first effected. The consummation 
of such reorganization, therefore, to the extent that the 
United States as a creditor was interested, was neces¬ 
sarily related to the discharge of the Commission’s op¬ 
erating function. The Commission, therefore, was charged 
with the responsibility of representing the interests of the 
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United States in any such reorganization as an incident 
to its power to subsidize the Dollar Line. As the United 
States, acting through its duly authorized representative, 
may take property in the satisfaction of claims, the Com¬ 
mission had power, therefore, to accept the stock in ex¬ 
change for the release of the guaranties as a part of the 
financial reorganization necessary to qualify Dollar of 
Delaware for subsidy. 51 

Accordingly, the acquisition of the stock was independ¬ 
ently authorized as an incident to the Commission’s per¬ 
formance of its subsidy-granting function. 



Appellants Are Not Entitled to Recover the Stock Even If the 
Commission Lacked Statutory Authority to Acquire Absolute 
Title 


Although we have shown in point II, above, that the 
Commission did have statutory authority to acquire the 
stock outright, it does not follow that appellants are en¬ 
titled to get the stock back even if the Commission lacked 
such statutory authority. 


51 On August 2, 1938, the Commission “determined that said 
[Adjustment] Agreement offers the most fair and feasible means 
of continuing essential American-flag passenger and cargo service 
to the Orient, and that it is to the best interests of the United States 
and the American Merchant Marine to enter into said Agreement” 
(J. A. 1162-3). That was a sufficient finding, if any were needed, 
that the Adjustment Agreement came within the Commission’s 
authority to “enter into such contracts * * * as may, in its dis¬ 
cretion, be necessary to carry on the activities authorized * * 

(46 U.S.C. 1117.) 

“Necessary” does not mean “indispensable” or “essential.” It 
includes whatever makes a “valuable contribution” to performance 
of the Commission’s functions. Armour & Co. v. Wantock, 323 
U.S. 126, 129-32. 

In any event findings by the Commission were unnecessary. The 
presumption of regularity of action by public officials suffices. 
United States v. Chemical Foundation, 272 U.S. 1, 14-5; Phila¬ 
delphia & Trenton Railroad Co. v. Stimpson, 14 Pet. 448, 458. 
The stipulation (J. A. 1344) does not state that the Commission’s 
finding of August 2, 1938, is the only finding it made as to the 
necessity of the various provisions of the Adjustment Agreement. 
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As we have shown in point I, above, appellants intended 
to transfer absolute title, and the language of the Adjust¬ 
ment Agreement 'was appropriate, as a matter of contract 
law, to embodv and carrv out that intention. Bv what 

• W *0 • 

principle of law are appellants entitled to rescind the 
fully executed transaction and get back the title to the 
stock, which they intended to transfer to the United States, 
merely because the Government’s agent, the Maritime 
Commission, had not been delegated authority to acquire 
title on behalf of the United States? 

There can be no question that the United States as such 
has the capacity and power to acquire ownership of corpo¬ 
rate stock. If we assume that the United States had not 
delegated to its agent, the Maritime Commission, the au¬ 
thority to acquire the stock on its behalf, that is a matter 
which concerns only the agent, the Commission, and the 
principal, the United States. Limitations on the authority 
of a Government agency are for the benefit of the Govern¬ 
ment, not for the benefit of those, such as the transferrors 
here, who voluntarily contract with the agency. They 
have no standing to assert the lack of authority to avoid 
their own contract. American Refining and Smelting Com¬ 
pany v. United States, 259 U. S. 75, 78. “While it is 
established that a contract not complying with the statute 
cannot be enforced against the Government, it never has 
been decided that such a contract cannot be enforced 
against the other party.” United States v. New York and 
Porto Rico Steamship Company , 239 U. S. 88, 92. A statu¬ 
tory limitation upon the contractual authority of a Gov¬ 
ernment agency “creates a duty owing to the Government 
and no one else * * * it is a self-imposed restraint 

for violation of which the Government—but not private 
litigants—can complain.” Perkins v. Lukens Steel Co., 
310 U- S. 113,126,127. 

If the Adjustment Agreement, providing as it did for the 
outright transfer of the stock to the Commission was “il¬ 
legal;” i.e., not within the Commission’s statutory author¬ 
ity, nevertheless that agreement has been executed in full. 
The transferrors were as much a party to such “illegality” 
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as was the transferee. The transferrors may not now re¬ 
scind the contract and invoke the aid of a court of law or 
equity to recover back the stock delivered under the “ille¬ 
gal” Adjustment Agreement. Harriman v. Northern Se¬ 
curities Company, 197 U. S. 244, 295-6; Second Russian 
Insurance Company v. Miller, 268 U. S. 552, 562; Dent v. 
Ferguson, 132 U. S. 50,64-5; Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., 138 F. 2d 967, 971 (C.C.A. 7). 

Appellants assert in effect that the agreement to transfer 
the stock outright to the Commission was ultra vires as to it. 
If so, appellants may not maintain this suit to rescind the 
executed transaction and get back the stock. The law 
leaves the parties where it finds them. St. Louis, etc., Rail¬ 
road v. Terre Haute a/nd Indianapolis Railroad Company, 
145 U. S. 393,406-8; Smith v. Sheeley, 79 U. S. 358,361; Cush 
v. Allen, 56 App. D. C. 327, 329,13 F. 2d 299, 301. 52 

This defense was not passed upon on the prior appeal, 
either by this Court or by the Supreme Court. The only 
issue then before the courts was whether or not on the alle¬ 
gations of the complaint the District Court erred in dismiss¬ 
ing the suit for lack of jurisdiction on the ground that the 
suit was one against the United States. See footnote 9, 
page 19, above. 

Hence, on the prior appeal, this Court and the Supreme 
Court decided only that the allegations of the complaint suffi¬ 
ciently alleged a case within the jurisdiction of the District 
Court, so as to require it to try the case on the merits and 
thereby determine (1) whether it had jurisdiction, and 
(2) whether the proof made out a meritorious case for relief, 
this being “the type of case where the question of jurisdic¬ 
tion is dependent on decision of the merits.” Land v. Dollar, 
330 U. S. at 735. 

52 Cases such as Marsh v. Fulton County, 77 U.S. 676; and 
Citizen’s National Bank v. Appleton, 216 U.S. 196, holding that a 
corporation which refuses to perform its promises under an ultra 
vires contract may be required to refund the consideration which 
it has received under the contract, have no application here. The 
Maritime Commission completely performed all its obligations 
under the Adjustment Agreement, and appellants and all other 
parties to the Agreement received in full the benefits accruing to 
them under it. 
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On the prior appeal, therefore, this Court and the Supreme 
Court did not even determine finally that the case was one 
within the jurisdiction of the court. Much less did they 
determine whether the complaint stated a valid cause of 
action or whether there were any defenses which would 
defeat the claim. As to the distinction between stating a 
case within the court’s jurisdiction and making out a proper 
cause of action, see Bell v. Hood, 327 TJ. S. 678. 

The statements made by the Supreme Court on the prior 
appeal (330 U. S. at 735-6, 739) were thus merely directed 
to the proposition that the allegations of the complaint were 
sufficiently substantial to require the Court to determine its 
jurisdiction and the merits of the case by a trial. Those 
statements did not constitute any expression of opinion as 
to the validity of any conceivable defenses, such as the one 
here argued that even if the Commission lacks statutory 
authority to acquire title to the stock, appellants are not in 
a position to rescind the contract and recover the stock. 

Since this Court and the Supreme Court did not on the 
previous appeal consider the validity of the defense here 
asserted, the “law of the case” principle referred to by 
appellants (Brief, pp. 69-70) has no application. Prairie 
Farmer Publishing Co. v. Indiana Farmers* Guide Publish¬ 
ing Co., 299 U. S. 156; General Investment Company v. Lake 
Shore, etc.. Railway Company, 260 U. S. 261, 284-5; Burnrite 
Coal Briquette Company v. Riggs, 274 TJ. S. 208, 215; Mutual 
Life Insurance Company v. Hill, 193 TJ. S. 551; Fidelity & 
Guaranty Fire Corporation v. Bilquist, 108 F. 2d 713, 715 
(C.C.A.9). 

IV 

This Is a Suit Against the United States, Which Has Not 

Consented to Be Sued 

The question as to whether or not this suit must be dis¬ 
missed as one against the United States must be determined 
by applying the principles enunciated in Larson v. Domestic 
and Foreign Commerce Corp., 337 U. S. 682, which was 
decided subsequent to the prior appeal in this case and 
contains an exhaustive analysis of the earlier authorities 
in this perplexing field of law. 
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The Larson case was a suit brought against the Admin¬ 
istrator of the War Assets Administration by the holder 
of a contract with that Administration for the sale of 
surplus coal, alleging that the Administrator was wrong¬ 
fully refusing to deliver the coal, although title had passed 
to the plaintiff, and was threatening to sell it to others. 
As in the case at bar (J. A. 61), the complaint prayed for 
an injunction prohibiting the Administrator and his agents 
from selling or delivering the coal to any one other than 
the plaintiff. The court first pointed out that the question 
as to when a suit nominally against individuals who are 
officers of the Government is to be regarded as a suit 
against the United States becomes difficult when the case 
is one (like the Larson case and the case at bar) where 
1 ‘the suit is not one for damages but for specific relief: 
i.e., the recovery of specific property or monies, ejectment 
from land, or injunction either directing or restraining 
the defendant officer’s actions” (337 U. S. at 688). In this 
connection the court said: 

“ • • * In each such case the question is directly 
posed as to whether, by obtaining relief against the 
officer, relief will not, in effect, be obtained against 
the sovereign. For the sovereign can act only through 
agents and, when an agent’s actions are restrained, 
the sovereign itself may, through him, be restrained. 
As indicated, this question does not arise because of 
any distinction between law and equity. It arises 
whenever suit is brought against an officer of the sov¬ 
ereign in which the relief sought from him is not com¬ 
pensation for an alleged wrong but, rather, the pre¬ 
vention or discontinuance, in rem, of the wrong. In 
each such case the compulsion which the court is asked 
to impose, may be compulsion against the sovereign, 
although nominally directed against the individual of¬ 
ficer. If it is, then the suit is barred, not because it 
is a suit against an officer of the Government, but be¬ 
cause it is, in substance, a suit against the Government 
over which the court, in the absence of consent, has no 
jurisdiction.” (337 U. S. at 688.) 

The theory of the claim for relief in the Larson case, 
that title to the coal was vested in the plaintiff rather than 
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the United States and that the retention of it by the Ad¬ 
ministrator after demand was a conversion, aggravated 
by a threatened sale to a third party, was precisely the 
same as appellants’ theory here that the stock was trans¬ 
ferred only in pledge, so that title to the stock was vested 
in appellants, rather than in the Maritime Commission or 
the United States, and the refusal to return the stock on 
demand was a conversion. The Larson case held, however, 
that even if the Administrator’s action did amount to a 
tort, a conversion of the plaintiff’s property, a suit to en¬ 
join such action or to obtain specific relief against it was 
nonetheless a suit against the United States and could 
not be maintained. In this connection the court said (337 
U. S. at pp. 692-3, 695): 

“The respondent’s contention, which the Court of 
Appeals sustained, was that there exists a third cate¬ 
gory of cases in which the action of a Government 
official may be restrained or directed. If, says the 
respondent, an officer of the Government wrongly takes 
or holds specific property to which the plaintiff has 
title, then his taking or holding is a tort, and ‘illegal’ 
as a matter of general law, whether or not it be within 
his delegated powers. He may therefore be sued 
individually to prevent the ‘illegal’ taking or to re¬ 
ceive the property ‘illegally’ held. 

• • • # • 

“We believe the theory to be erroneous. It confuses 
the doctrine of sovereign immunity with the require¬ 
ment that a plaintiff state a cause of action. It is a 
prerequisite to the maintenance of any action for spe¬ 
cific relief that the plaintiff claim an invasion of his 
legal rights, either past or threatened. He must, there¬ 
fore, allege conduct which is ‘illegal’ in the sense that 
the respondent suggests. If he does not, he has not 
stated a cause of action. This is true whether the 
conduct complained of is sovereign or individual. In 
a suit against an agency of the sovereign, as in any 
other suit, it is therefore necessary that the plaintiff 
claim an invasion of his recognized legal rights. If 
he does not do so, the suit must fail even if he alleges 
that the agent acted beyond statutory authority or un¬ 
constitutionally. But, in a suit against an agency of 
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the sovereign, it is not sufficient that he make such a 
claim. Since the sovereign may not be sued, it must 
also appear that the action to be restrained or directed 
is not action of the sovereign. The mere allegation 
that the officer, acting officially, wrongfully holds prop¬ 
erty to which the plaintiff has title does not meet that 
requirement. True, it establishes a wrong to the plain¬ 
tiff. But it does not establish that the officer, in com¬ 
mitting that wrong, is not exercising the powers dele¬ 
gated to him by the soverign. If he is exercising such 
powers, the action is the sovereign’s and a suit to en¬ 
join it may not be brought unless the sovereign has 
consented. 53 


• • • • • 

am m • e therefore reject the contention here. 
We hold that if the actions of an officer do not con¬ 
flict with the terms of his valid statutory authority, 
then they are the actions of the sovereign, whether or 
not they are tortious under general law, if they would 
be regarded as the actions of a private principal under 
the normal rules of agency. A Government officer is 
not thereby necessarily immunized from liability, if 
his action is such that a liability would be imposed by 
the general law of torts. But the action itself cannot 
be enjoined or directed, since it is also the action of the 
sovereign.” [Italics supplied.] 

Hence, the Larson case squarely establishes that the case 
at bar is a suit against the United States in so far as appel¬ 
lants’ claimed relief is predicated on their contention that 
the stock was actually transferred to the Commission in 
pledge rather than in outright ownership. 54 

In the Larson case the court pointed out that the argu¬ 
ment “that the principle of sovereign immunity is an 
archaic hangover not consonant with modern morality and 
that it should therefore be limited wherever possible” has 


53 At this point in the opinion the Court rejected the argument 
that the sovereign cannot authorize a tort and that an officer’s 
tortious action is ipso facto beyond his delegated powers. 

54 On this aspect of the case the Larson decision distinguished 
United States v. Lee, 106 U.S. 196, and in effect overruled Goltra 
v. Weeks, 271 U.S. 536 (337 U.S. at 696-702). 
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force with respect to suits for damages, but is not ap¬ 
plicable to suits such as the case at bar for specific relief: 

“ * * * There may be substance in such a view¬ 

point as applied to suits for damages. The Congress 
has increasingly permitted such suits to be maintained 
against the sovereign and we should give hospitable 
scope to that trend. But the reasoning is not ap¬ 
plicable to suits for specific relief. For, it is one thing 
to provide a method by which a citizen may be com¬ 
pensated for a wrong done to him by the Government. 
It is a far different matter to permit a court to exer¬ 
cise its compulsive powers to restrain the Government 
from acting, or to compel it to act. There are the 
strongest reasons of public policy for the rule that 
such relief cannot be had against the sovereign. The 
Government, as representative of the community as a 
whole, cannot be stopped in its tracks by any plaintiff 
who presents a disputed question of property or con¬ 
tract right.’* (337 tJ. S. at 703-4.) 

As the Supreme Court explained in the Larson case, 337 
U. S. at 702 (footnote 26), its decision on the prior appeal 
in this case (Land v. Dollar, 330 U. S. 731) was, notwith¬ 
standing its discussion there of appellants’ pledge theory 
of recovery, limited to holding that this case is not a suit 
against the Government if the Maritime Commission had 
no delegated authority to acquire title to the stock. 55 

Accordingly, the Larson case establishes that even if 
appellants were correct in their contention that the stock 
was only pledged to the Commission, this suit would, never- 


55 Mr. Justice Frankfurter, in his dissent in the Larson case, 
recognized that the Court’s opinion in the Larson case so limits 
Land v. Dollar , but considered that an erroneous interpretation of 
the latter case. Mr. Justice Frankfurter interpreted Land v. Dollar 
as also holding that this is not a suit against the United States if 
appellants are correct in their contention that the stock was only 
pledged. But in this Mr. Justice Frankfurter spoke only for 
himself and Mr. Justice Burton. 337 U.S. at 710, 716-7, 721-2, 726. 
Hence, his dissent merely points up the limitation of the holding 
in Land v. Dollar as explained in the Court’s opinion in the Larson 
case. It is significant that Mr. Justice Douglas, who wrote the 
opinion in Land v. Dollar, joined in the Court’s opinion in the 
Larson case. 
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theless, be a suit against the United States. The Larson 
case likewise disposes of appellants’ contention (Brief, pp. 
153-75) that equitable principles applicable to the debtor- 
creditor relationship require the treatment of the stock 
transfer as a pledge, irrespective of the real intention of 
the parties. For even if appellants’ contention were cor¬ 
rect, recovery would then be predicated on the theory that 
appellees ’ retention of the stock was an equitable tort, so to 
speak; i. e., that it was “illegal” as a matter of general 
principles of equity. But suit on such a ground is precisely 
what the Larson case holds to be not within the Court’s 
jurisdiction, because it constitutes a suit against the United 
States. 

Although the Larson case holds that where the acts of 
Government officials complained of are not within their dele¬ 
gated authority, such acts are considered “individual and 
not sovereign actions” and may, therefore, in proper cases 
be made the object of specific relief (337 U. S. at 689), it 
demonstrates that under the circumstances present here 
appellants would not be entitled to recover even if they were 
correct in their contention that the Commission had no statu¬ 
tory authority to acquire outright title to the stock. For 
even in such a case, the plaintiff must show that he has a 
cause of action; i. e., that by principles of general law he is 
entitled to the relief claimed. A mere showing that the 
Government official acted without delegated authority is not 
enough. 337 U. S. at 693. We have shown (pages 91-4, 
above) that under general principles of law appellants, 
having transferred the stock outright, cannot rescind the 
fully executed transaction and get back the stock, even if the 
Maritime Commission did not have delegated authority to 
acquire outright title. Accordingly, appellants’ suit must 
fail even on that theory. Mime Safety Appliances Co. v. 
Forrestal, 326 U. S. 371; Louisiana v. McAdoo, 234 U. S. 
627, 631-2; Morrison v. Work, 266 U. S. 481, 486; Fitts v. 
McGhee, 172 U. S. 516; Massachusetts v. Mellon, 262 U. S. 
447; Alabama Power Co. v. Ickes, 302 U. S. 464; Tennessee 
Electric Power Co. v. Tennessee Valley Authority, 306 U. S. 
118,137-40. 
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There remains to be considered the question as to whether 
Congress has, with respect to the Maritime Commission, 
impliedly waived the sovereign’s immunity from this type 
of suit; i. e., a suit for the recovery of property in the hands 
of the Commission. Sovereign immunity with respect to 
this type of suit involves considerations quite different from 
those involved in a suit for the recovery of money damages 
and is not to be viewed as an archaic or politically immoral 
doctrine, but rather as one embodying “the strongest rea¬ 
sons of public policy.” Larson case, 337 U. S. at 704, quoted 
at page 98, above. The expressions in Keifer Keifer v. 
Reconstruction Finance Corp., 306 U. S. 381, 391; Federal 
Housing Administration v. Burr, 309 U. S. 242, 245; and 
Brady v. Roosevelt Steamship Co., 317 U. S. 575, 580, that 
the doctrine of sovereign immunity from suit is in “current 
disfavor” and that therefore waivers of immunity by Con¬ 
gress should be liberally construed were made in connection 
with suits for money damages and, hence, have no applica¬ 
tion here. 50 

The Maritime Commission is not organized as a corpora¬ 
tion and it is not a legal entity separate from the United 
States, as appellants concede (Brief, p. 151). Hence, the 
implication of Congressional waiver of immunity which is 
drawn from corporate liability to suit may not be made in 
the case of the Commission. This distinguishes such cases 
as Sloan Shipyards Corporation v. United States Shipping 
Board Emergency Fleet Corporation, 258 U.S. 549. 57 See 
the Keifer & Keifer case, 306 U. S. at 390, for a compre¬ 
hensive list of Government corporations, as to which Con¬ 
gress has uniformly specified the authority to sue and be 
sued. 


56 In the Burr case not even the Government’s money was in¬ 
volved, since the suit was for garnishment of wages due an F.H.A. 
employee. And the Government corporation’s funds, which were 
on deposit with the Treasury, were held not subject to execution. 
In the Brady case, the defendant was a private corporation in which 
the Government had no proprietary interest. 

57 See the explanation of the Sloan Shipyards case in the Larson 
case, 337 U.S. at 686-7. 
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The implication of waiver of sovereign immunity found in 
the Keifer £ Keifer case depended, as the Supreme Court 
brought out, upon the peculiar circumstances with respect 
to the organization of Regional Agricultural Credit Cor¬ 
porations. Those corporations were created not directly by 
Congress, but by the Reconstruction Finance Corporation, 
pursuant to Congressional authorization. Congress has 
specifically provided that the Reconstruction Finance Cor¬ 
poration could sue and be sued, and “Congress naturally 
assumed that the general corporate powers to which it had 
given particularity in the original statute establishing Re¬ 
construction would flow automatically to the Regionals from 
the source of their being.” 306 U. S. at 393. Furthermore, 
Congress, in creating several other Government corpora¬ 
tions operating in the same field (agricultural credit) as the 
Regional Agricultural Credit Corporations, had uniformly 
made them liable to suit, and to give the Regional Corpora¬ 
tion a different legal status from its associated corporations 
would be “to infer Congressional idiosyncrasy.” 

Obviously none of the considerations which lead to the 
implication of waiver of immunity in the Keifer & Keifer 
case is applicable to the Maritime Commission. It is not a 
corporation, and it was organized directly by Congress with¬ 
out any “sue-and-be-sued” provision, instead of being 
organized as and by a Government corporation which Con¬ 
gress had expressly made subject to suit (46 U. S. C. 1111). 

It is significant that Congress, by the Merchant Marine 
Act, 1936, transferred to the Commission “All the functions, 
powers, and duties vested in the former United States 
Shipping Board” by the several earlier shipping acts (46 
U. S. C. 1114) and that the Shipping Board was not organ¬ 
ized as a corporation and was not given by Congress power 
to sue and be sued. 58 By contrast, the powers of the Mer¬ 
chant Fleet Corporation, which was organized as a District 


58 Shipping Act, 1916 (Act of September 7, 1916, 39 Stat. 728); 
Merchant Marine Act, 1920 (Act of June 5, 1920, 41 Stat. 988, 46 
U.S.C. 861); Merchant Marine Act, 1928 (Act of May 22, 1928, 
45 Stat. 689, 46 U.S.C. 891); Intercoastal Shipping Act, 1933 (Act 
of March 3, 1933, 47 Stat. 1425, 46 U.S.C. 843). 
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of Columbia Corporation, and which had the power to sue 
and be sued were not so expressly transferred to the Com¬ 
mission. Thus, the considerations relevant to the question 
of waiver of sovereign immunity in the case of the Maritime 
Commission are precisely contrary to those with respect to 
the Regional Agricultural Credit Corporations involved in 
the Keifer & Keifer case. 

That the presence or absence of an express power to sue 
and be sued is the critical factor in determining whether 
Congress has waived sovereign immunity with respect to 
the operations of a Government instrumentality or agency 
is further illustrated by Federal Housing Administration v. 
Burr, 309 U. S. 242. In that case the Supreme Court held 
that the Federal Housing Administration, although not or¬ 
ganized as a corporation, could be sued because Con¬ 
gress had expressly given the Administrator the authority 
to sue and be sued. Likewise, in the Larson case the Su¬ 
preme Court referred to the waiver of immunity in cases 
where Congress has “entrusted the business of the Govern¬ 
ment to agencies which may contract in their own names and 
which are subject to suit in their own names.” 337 U. S. at 
705. [Italics supplied.] 

But, by contrast, where, as in the case of the Maritime 
Commission, Congress creates a Government agency and 
does not expressly give it the power to sue and be sued, there 
is no basis for any implication that Congress intended to 
waive sovereign immunity from suit with respect to the 
operations of such an agency. See United States Depart¬ 
ment of Agriculture v. Remund, 330 U. S. 539, 541-2. 

There is no inconsistency between our argument here and 
the contention made at pages 74-80, above, that the Mari¬ 
time Commission has the implied powers of a corporation, 
including the power to compromise debts. In the first place, 
Congress specifically gave the Commission authority to con¬ 
tract as a private corporation may (46 U.S.C. 1117) but did 
not provide that the Commission is subject to suit. In the 
second place, it is one thing to find that the Commission has 
been granted by implication the power vested in any corpo¬ 
ration to compromise its debts; it is quite another thing to 
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conclude that Congress has by implication consented that 
the Government “be stopped in its tracks by any plaintiff 
who presents a disputed question of property or contract 
right.” Larson case, 337 TJ. S. at 704. 

On the previous appeal this Court concluded that waiver 
of sovereign immunity was to be inferred from the grant of 
corporate powers to the Commission. Dollar v. Land, 81 
App. D. C. 28,33,154 F. 2d 307,312. That opinion is not now 
the law of this case, however, since the Supreme Court, in 
reviewing this Court’s decision, did not decide the previous 
appeal on the ground that there has been an implied waiver 
of sovereign immunity with respect to this type of suit 
against the Commission. Lamd v. Dollar , 330 U. S. 731. In 
any event, the 4 * law of the case ’ ’ doctrine 11 does not rigidly 
bind a court to its former decisions, but is only addressed to 
its good sense.” Higgins v. California Prime & Apricot 
Grower, Inc., 3 F. 2d 806 (C.C.A. 2). 

This Court on the previous appeal reached its conclusion 
on the strength of the expressions in the Brady, Keifer & 
Keifer, and Federal Housing Administration cases that the 
doctrine of sovereign immunity is to be viewed with dis¬ 
favor. As stated above, however (pages 97-100), the sub¬ 
sequently decided Larson case clearly shows that those ex¬ 
pressions had reference only to suits for damages, and that 
in a suit for specific relief, such as this one, the doctrine of 
sovereign immunity is to be liberally applied, because it is 
supported by ‘ ‘ the strongest reasons of public policy. * ’ 

Under the circumstances, this Court will, notwithstanding 
its opinion on the early appeal, consider the question of sov¬ 
ereign immunity from suit in the light of the principles laid 
down in the Larson case. American Surety Co. v. Bankers’ 
Savings & Loam, Ass’n., 67 F. 2d 803 (C.C.A. 8); Bogart v. 
Southern Pac. Co., 292 Fed. 586 (C.C.A. 2); Johnson v. 
Cadillac Motor Car Co., 261 Fed. 878 (C.C.A. 2); Messenger 
v. Anderson, 225 U. S. 463; Higgins case, supra. 

Tested by those principles, this suit is one against the 
United States to which it has not consented, and it was prop¬ 
erly dismissed by the Court below. 



104 


V 

The Suit Is Barred by the Statute of Limitations 

The applicable statute of limitations is three years. D.C. 
Code, § 12-201. Insofar as appellants ’ claim is predicated 
on the Commission’s lack of statutory authority to acquire 
title, that cause of action accrued immediately upon the de¬ 
livery of the stock certificates to the Commission on October 
26, 1938 (J. A. 352). The original complaint was filed No¬ 
vember 6,1945, more than seven years later. See Eendryx 
v. E. C. Atkins & Co., 79 F. 2d 508, 509 (C.C.A. 5). 

Appellants ’ alternative claim on the pledge theory is also 
barred by the statute of limitations. If the stock transfer 
was, as appellants contend, a “substitution of collateral” 
it would be deemed to secure the indebtedness only on the 
502s and 535s, which was fully repaid by December 1941 
(J.A. 2013). R. Stanley Dollar and Dollar of California 
had no liability for the President Coolidge debt (which was 
paid off by October, 1943 (J.A. 389)), so there would be no 
reason to treat the stock as substituted security for that 
debt. 

Appellants did not demand return of the stock until July 
1945 (J.A. 9), more than three years after the debt on the 
502s and 535s had been fully paid off. If demand for return 
of the stock was necessary to start the running of the stat¬ 
ute of limitations, appellants could not indefinitely preclude 
the running of the statute by delay in making demand. 
They were required to make such demand within a reason¬ 
able time, which would be measured by the period of the 
statute of limitations. Not having done so, their claim on 
the pledge theory is barred. Fellows v. National Can Co., 
257 Fed. 970, 979 (C.C.A. 6); Sullivan v. Ellis, 219 Fed. 
694, 697 (C.C.A. 8); Gossard v. Gossard, 149 F. 2d 111, 
112 (C.C.A. 10); Guffey v. Gulf Production Co., 17 F. 2d 
926,929 (D.C.W.D.Pa.) 39 


59 See also WooUomes v. Gomes, 26 Cal. App. 2d 461, 465, 79 
P. 2d 728; County oj San Luis Obispo v. Gage, 139 Cal. 398, 408, 
73 Pac. 174; Meherin v. San Francisco Produce Exchange, 117 Cal. 
215, 48 Pac. 1074; Fall v. Lincoln Mortgage Co., 115 Cal. App. 651, 
2 P. 2d 58; Carver v. Owners Realty Co., 33 Cal. App. 479, 165 Pac. 
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If appellants did not learn until July 1945 that the debt 
had been fully paid off, that was due to their own negligence. 
The ship mortgage expressly gave Dollar of Delaware the 
privilege of anticipating the repayment schedule (Second 
Blue Book, p. 234). Ignorance that one’s cause of action 
has accrued does not toll the running of the statute. Scrog- 
gin Farms Corporation v. McFadden, 165 F. 2d 10, 18 
(C.C.A. 8); City of El Paso v. West, 102 F. 2d 927, 929 
(C.C.A. 5); Colley v. Canal Bank & Trust Co., 159 F. 2d 
153 (C.C.A. 5); State of Oklahoma v. American Book Co., 
144 F. 2d 585 (C.C.A. 10); Pettibone v. Cook County, Minne¬ 
sota, 120 F. 2d 850, 854 (C.C.A. 8); Pickett v. Aglinsky, 
110 F. 2d 628 (C.C.A. 4). 


CONCLUSION 

The ruling of the court below dismissing the complaint 
was correct. 


1. The stock was transferred outright to the Commission. 

2. The Co mmi ssion had delegated authority to acquire 
title to the stock, and, in any event, appellants are in no 
position to raise this issue at this late date. 

3. This is a suit against the United States, which has not 
consented to be sued. 

4. The claim is barred by the statute of limitations. 


For these reasons, it is respectfully submitted that the 
decision and order of the court below dismissing the com¬ 
plaint should be affirmed. 

H. G. Morison, 

Assistant Attorney General. 
Edward H. Hickey, 

Special Assistant to the 
Attorney General. 
Donald B. MacGuineas, 
Attorney, Department of Justice. 


727; Barton v. Automobile Ins. Co. of Hartford, 309 Mass. 128, 
134, 34 N.E. (2d) 516; Norwood Trust Co. v. Twenty-Four Federal 
St. Corp., 295 Mass. 234, 3 N.E. 2d 826; Wehrle v. Mercantile Nat. 
Bank of Salem, 221 Mass. 585, 109 N.E. 367. 
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APPENDIX 

During the Entire Course of Negotiations the Com¬ 
mission Acted Fairly and Generously Towards the Dol¬ 
lar Interests 

The relative bargaining positions of the Commission and 

the Dollar interests 

Appellants’ portrayal of the relative positions of the 
parties bears no resemblance to the real situation. The 
Commission, it is true, theoretically enjoyed the rights of 
a creditor, but in fact was unable and even unwilling to 
exercise them, as the Court below found (J.A. 274). First 
of all, for most of the period, the company could obtain an 
injunction against foreclosure of the Commission’s mort¬ 
gages by resort to 77-B proceedings. This had been done 
for four years in the Munson case (see J.A. 1043-4); the 
ghost of the Munson case haunts the records of all the 
Commission’s deliberations on the Dollar Line problem 
(J.A. 765, 1346). The Chandler Act, to be sure, removed 
this legal disability, but its effective date was postponed 
90 days from the date of its passage (June 22,1938, 52 Stat. 
940), and the Commission was uncertain of its position in 
the interim (J.A. 1687). 

Secondly, the Commission, as plaintiffs well knew, was 
very reluctant to take any step that would threaten to 
interrupt the service. As a practical matter, therefore, 
the Commission was in a much weaker bargaining position 
than the usual creditor. 

The Commission, it is true, had the power to grant or 
deny a subsidy. As the Commission was anxious to keep 
the line in operation, however, it was in no position to insist 
upon terms and conditions which even elementary prudence 
required. Witness the approval of the merger plan: “In 
spite of many extremely unattractive features which include 
principally the excessive debt position and thinness of de¬ 
sirable net capital, as well as an earning problem” (J.A. 
1938). 

In fact, it was the Commission which, throughout, took 
the initiative in trying to develop feasible plans to qualify 
the company for subsidy, sending no less than three mis¬ 
sions to San Francisco for the purpose, while the Dollar 
interests, so far as appears, took no steps to help them¬ 
selves and showed the greatest reluctance in making any 
financial contributions of their own. 
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The Dollar interests, by the same token, were in a far 
stronger position than the usual debtor in default. Not 
until the passage of the Chandler Act in June, 1938, did 
they feel their position was in any danger. That statute, 
to be sure, altered the situation materially, but only to the 
extent of restoring the situation which had existed when 
the mortgages were executed , that is prior to the enactment 
of Section 77-B of the Bankruptcy Act. The provision in 
the statute, however, postponing its effective date for 90 
days gave them enough opportunity to exact a high price 
for the transfer of their worthless stock as consideration 
for not throwing the company into 77-B proceedings in 
the interim. 

There was, in truth, only one handicap from which the 
Dollars suffered in their negotiations with the Commission, 
one arising from the lawful and eminently reasonable re¬ 
quirement of the Merchant Marine Act, 1936 (46 U.S.C. 
1171) requiring the Commission to find that an applicant 
possessed the necessary “financial resources’’ as a condi¬ 
tion of granting a subsidy. The difficulty of Dollar of 
Delaware in meeting this requirement, however, can in no 
way be charged to the Commission. In the view most 
favorable to appellants, it was due to hazards of the busi¬ 
ness, to the depression and labor difficulties beyond the 
control of either party. 

The record shows, however, that the Dollars themselves 
were largely responsible for their own difficulties. They 
operated from the beginning on capital largely borrowed 
from the Government, resulting in a top-heavy mortgage 
indebtedness which could not stand the strain of the de¬ 
pression years. They failed, moreover, to transfer to Dollar 
of Delaware any liquid reserves on its organization in 
August, 1929, although such reserves are essential in the 
highly “cyclical” shipping business (see p. 89, above). 
Moreover, according to a congressional report, the owners 
of steamship companies syphoned off millions of dollars 
in excessive salaries, and charges for services by affiliates. 
S. Rep. 898, 74th Cong., 1st sess., pp. 18-29. Whether the 
facts are true or the conclusions drawn from them by the 
investigators are sound is not a question for determination 
here. The Congress, in specifically limiting executive 
salaries of affairs of subsidized lines and requiring Com¬ 
mission approval of contracts with affiliates (46 U.S.C. 
1221, 1223) plainly approved the reports submitted to it 
on the subject. It thereby emphatically negatived any 
possible basis for any policy in the federal courts of pro- 
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tecting the Dollar interests against the consequences of 
their financial weakness. 

The suggestion of appellants that they were obligated 
to continue the Cooledge and Hoover in operation after the 
termination of the mail contracts, is completely unfounded. 
The construction of the two ships, as Mr. Lorber stated, 
was “necessary to carry out our subsidy [i.e., mail con¬ 
tract] obligations” (J.A. 1647). The provision of the 
Coolidge mortgage as to operation of the vessel (J.A. 342) 
was obviously derived from and dependent on the mail 
contracts (J.A. 401-3). On the termination of the mail 
contracts, all obligations thereunder obviously ceased. 
Never was a contrary suggestion ever made throughout the 
negotiations. If the Dollars continued to operate, it was 
in the hope of salvaging their investment. The Commis¬ 
sion—and the public—benefited to be sure, by contribution 
of an essential service. The Commission, therefore, al¬ 
though under no legal obligation to do so, made every effort 
to qualify the line for subsidy in conformity with law. 

April 30-July 1, 1937 

Dollar of Delaware was indebted to the Commission at 
this time in the amount of over $13,500,000 of which ap¬ 
proximately $5,500,000 were then overdue. It owed addi¬ 
tional millions to the Anglo Bank and trade creditors, all 
overdue. On June 30, 1937, its current assets, including 
accrued mail pay then withheld, were only $2,876,039.29 
as against current liabilities of $11,437,807.72 (J.A. 1868). 

The Commission took every reasonable step to qualify 
the company for subsidy by request directly of Mr. Dollar 
(J.A. 1873) and repeatedly by telegrams to Dollar of Dela¬ 
ware (J.A. 1875-83), requesting the Dollar interests to 
furnish information necessary to make an accurate deter¬ 
mination of the financial resources available to Dollar of 
Delaware and its affiliates and to advise the Commission 
what new money the Dollar interests were prepared to put 
up to improve the financial condition of the company. The 
Commission’s policy in requesting new money was the 
same as in regard to all other applicants, as R. Stanley 
Dollar well knew (J.A. 1874). The Dollar interests, how¬ 
ever, took the position that they could not or would not 
furnish any fresh capital from their own resources (J.A. 
440-1) and failed to provide sufficient information as re¬ 
quested (J.A. 1879, 1883). 

These were the reasons for the Commission’s inability 
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to subsidize the company on June 30, 1937, or release the 
accrued mail pay, as shown by the Commission’s minutes 
of July 1,1937 (J.A. 1910). The withholding of the accrued 
mail pay after February 1, 1937, was pursuant to an order 
applicable to all steamship companies in the mail contract 
service (J.A. 422-3). 

July 1 , 1937-October 8, 1937 

Accordingly, the Commission sent Messrs. Radner, Dunne 
and Lawrence to San Francisco for the purpose, not of 
putting Dollar of Delaware into bankruptcy, but of protect¬ 
ing the Government’s interest in the event Dollar of Dela¬ 
ware resorted to bankruptcy (J.A. 1913-4). In the ensuing 
negotiations, the Commission’s staff finally persuaded the 
Dollars to make available the necessary information and 
evolved a plan of reorganization to improve somewhat the 
financial position of Dollar of Delaware through a merger 
of the operating company with its affiliates and the con¬ 
tribution thereby of the resources of the affiliates to the 
surviving company. This plan provided for a contribution 
of new money of $400,000 from the Fleishhackers; the con¬ 
version of $800,000 of the Anglo Bank debt into preferred 
stock; the outright elimination of the intercompany debt 
or the conversion thereof into preferred stock, as well as a 
contribution of a million dollars of new money from the 
Robert Dollar Company through stock subscription (J.A. 
1926-9). The delay in consummating this plan was due 
solely to repudiation by the Fleishhackers and the Anglo 
Bank of their proposed undertakings (J.A. 1917-25). After 
further negotiations, the plan was modified so as to eliminate 
the stock contribution by the Fleishhackers and to reduce 
the amount of debt conversion by the Anglo Bank to $300,- 
000 (J.A. 1923). 

Notwithstanding its “many extremely unattractive fea¬ 
tures” and because of the importance of preserving the 
service in view of the war in the Orient, the Commission’s 
staff recommended and the Commission approved the plan 
(J.A. 467-8, 1938). 

Consummation of the plan was delayed again by the 
Dollar and Fleishhacker interests. The Anglo Bank never 
agreed to any conversion under the merger plan; the letter 
of Dollar of Delaware of September 13, 1937, offered as 
evidence of the Dollar’s “acceptance” of the Commission’s 
proposal states on its face that the company would make 
“every effort” to obtain the bank’s agreement to conver- 
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sion of some of its indebtedness in the event the merger plan 
were consummated (J.A. 473-5). The hearsay statement in 
the minutes of Dollar of Delaware for September 8, 1937 
regarding vessel valuation (J.A. 470-1) is scarcely proof 
that any representative of the Commission ever waived 
compliance with the conversion provision. Certainly the 
Commission itself never modified its resolution on the point. 
The Robert Dollar Company, moreover, did not agree to 
subscribe to $1,000,000 of stock (see J.A. 473-9). The 
Dollar and Fleishhacker interests raised numerous other 
difficulties, the most serious of which was whether the re¬ 
organization would give rise to any tax liability (J.A. 1924- 
5). To this date, there has never been any suggestion as 
to how this difficulty, arising from the somewhat different 
composition of the stock interests in the Dollar group and 
the American Mail Line could have been resolved under 
the merger plan save by an act of grace waiving the ap¬ 
plication of the tax laws (J.A. 504-13). 

Until October 8, 1937, the Commission, nevertheless, 
patiently continued the negotiations and agreed to the 
temporary separation of the American Mail Line in order 
to subsidize that line immediately (J.A. 483-9). On October 
8, however, it was reported to the Commission—correctly, 
(J.A. 2015)—that Standard Oil Company had. put Dollar of 
Delaware on a cash basis, that the action of Standard Oil 
showed that the company’s creditors were getting restive 
and might put the company into bankruptcy at any time, 
regardless of what the Commission might do and that, 
accordingly, to protect the financial interests of the United 
States; the Commission should offset the accrued mail pay 
(J.A. 514-8). This was done (J.A. 518-9). 

October 8, 1937-January 25, 1938 

Notwithstanding the offset of the mail pay, however, the 
company’s condition could have been salvaged but for the 
delays of the Dollar interests in agreeing to the reasonable 
terms proposed by the Commission for subsidy. The plan 
evolved provided for reducing the company’s current lia¬ 
bilities by converting 60% of trade creditors’ claims into 
preferred stock, and 20% into debentures, and for advanc¬ 
ing $500,000 new money through loans from the Dollar 
interests (J.A. 529, 534). 

This plan, like the merger plan, provided for the elimina¬ 
tion of the intercompany debt by the conversion thereof 
into preferred stock and for the cancellation of the mail 
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claims without compensation, as had likewise been provided 
in the merger plan (J.A. 528, 530). 

The delays in consummating this plan were in no wise 
chargeable to the Commission. The principal difficulty was 
with respect to the amount of new money to be advanced 
by loan, the Dollar’s insisting that the amount should be 
limited to $350,000 (J.A. 533, 539, 592). When in his con¬ 
ference with the Dollar and Fleishhacker interests in San 
Francisco on January 7, 1938, Mr. Kennedy made it clear 
that the Commission would not reduce its conditions in this 
respect, the Dollars and Fleishhacker, according to the 
testimony of Mr. Dollar, were able to raise the necessary 
$500,000 almost immediately (J.A. 787) and had they pre¬ 
viously realized that the time had passed for endeavoring 
to drive a better bargain, the loss incurred during the 
period of negotiations might have been substantially re¬ 
duced. 

Other causes beyond the control of both parties con¬ 
tributed to the company’s financial difficulties and delayed 
consummation of the negotiations. As a result of the 
war in the Orient, the Port of Shanghai had to be eliminated 
as a port of call; it had theretofore represented a very im¬ 
portant port of discharge and loading in the Dollar opera¬ 
tions (J.A. 1277-80). On December 10, 1937, the company 
suffered its worst disaster of all, the loss of the Hoover, one 
of the two principal money earners of the Dollar of Dela¬ 
ware (J.A. 595). Mr. Lawrence, Chief of the Commis¬ 
sion’s Examining Section, reported that in his opinion the 
company could not qualify financially after the loss of the 
Hoover (J.A. 1944-5). It was obviously the loss of this 
ship which prompted the Commission to propose on De¬ 
cember 21, 1938 that replacements were now essential and 
that, as the Dollar Line did not possess the necessary 
financial resources to effect any such replacement, a ‘ ‘ major 
change” in management was necessary for the purpose of 
bringing in a steamship company with the financial re¬ 
sources necessary for such purpose (J.A. 598-601). 

Nevertheless and notwithstanding the apparently hope¬ 
less financial condition of Dollar of Delaware, the Commis¬ 
sion agreed to take the risk of subsidizing the Line, for the 
sole purpose, as Mr. Kennedy reported to the Commission, 
of avoiding liquidation in bankruptcy (J.A. 612-3). 

Mr. Kennedy’s position at the meeting of January 7, was 
wholly justified. He told the Dollar interests that they 
could take it or leave it but that they had to make the 
decision within 24 hours. The Dollar interests were ob- 
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viously free to refuse the subsidy if they wished, but no 
further delay could be tolerated in view of the company’s 
ever worsening condition. What was agreed to at that 
meeting, however, was binding upon neither party without 
ratification by the Commission and Dollar of Delaware. 
The Commission ratified on January 7, 1938 (J.A. 61), 
Dollar of Delaware ratified on January 10, 1938 (J.A. 
1985-6), and, although the company’s counsel had not re¬ 
viewed the letter of acceptance executed on January 7, 
1938, he w’as present at the meeting of January 10, 1938 
when the letter was ratified by Dollar of Delaware (J.A. 
1985-6). 

The January 1938 Plan: The provision then made for 
repairs was fair and adequate in the light of the circum¬ 
stances then known to the parties and more, in any event, 
than Dollar of Delaware could legally demand. True, the 
Commission had authorized a loan for repairs of $1,000,- 
000 on October 22, 1937, in the event the company were 
subsequently certified as eligible for subsidy. In the mean¬ 
time, however, the Hoover had sunk and there was avail¬ 
able from the Hoover insurance proceeds approximately 
$597,000 after paying the indebtedness on the Hoover and 
the overdue indebtedness on the Coolidge (J.A. 682). This 
amount, it was then estimated, was sufficient to provide for 
all the repairs on the 8 ships then contemplated to be put 
in operation (J.A. 1989). 

Mr. Dollar’s testimony that Mr. Kennedy assured him of 
a million dollar loan must certainly be mistaken. The Com¬ 
mission’s representatives contemporaneously on the same 
date, January 7,1938, advised the Commission that no com¬ 
mitment had been made for a repair loan (J.A. 612). The 
Truitt report, on which appellants rely, explicitly confirms 
this: it states that Mr. Truitt had “another” plan which he 
“mentioned to Mr. Dollar” (Second Blue Book, pp. 34-5). 
The “other” plan obviously was to use the Hoover insur¬ 
ance proceeds. The execution of the agreement with respect 
to the use of the Hoover insurance proceeds in January, 
1938, explicitly confirms the understanding of the parties 
that funds for the repairs were to be made available not 
by loan, but out of the Hoover insurance proceeds (First 
Blue Book, p. 207, Ex. A to defendants’ answer, J.A. 680). 

The objections taken to other provisions of the general 
agreement are likewise without basis. The letter of De¬ 
cember 9, 1937, to be sure, provided for a right of accelera¬ 
tion on all mortgage indebtedness in the event a permanent 
subsidy were not granted. But, at this time, some part of 
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each series of the mortgage indebtedness on the 502’s and 
535’s and the Coolidge was in default (J.A. 674) and 
the Commission’s mortgages reserved to it the right to 
accelerate the entire indebtedness in the event of default 
in the payment of any installment (J.A. 305-6, 343-4). The 
application of the Hooveb insurance proceeds to the payment 
of the overdue indebtedness on the Coolidge, to be sure, 
cured the default on the Coolidge mortgage; as a result, 
however, the extension agreement in the case of this vessel 
did not reserve the right of acceleration in the event no 
permanent subsidy were granted, (J.A. 645-6) although the 
Commission reserved such right under the terms of the 
original indenture, in the event of bankruptcy proceedings. 

Complaint is also made that the conversion of the inter¬ 
company debt into preferred stock weakened the bargain¬ 
ing position of the Dollar interests. Appellants do not con¬ 
tend that such was the intention of the Commission (Appel¬ 
lants ’ Brief, p. 170); they rely solely on the alleged effect 
of the conversion. But the conversion of the intercompany 
debt was an eminently fair and reasonable means of im¬ 
proving the financial condition of the company, particularly 
in a plan of reorganization involving conversion of a large 
part of the trade creditor indebtedness. The cancellation 
or conversion of intercompany debt, even without any con¬ 
version of the trade creditor indebtedness, would have been 
wholly reasonable. The Dollar interests had agreed to such 
a provision in the merger plan in August, 1937, thus recog¬ 
nizing the manifest fairness of subordinating the claims of 
the owners of the enterprise to those of the company’s 
ordinary trade creditors (J.A. 473-6). 

Above all, it is absolutely certain that in fact the con¬ 
version of the intercompany debt had nothing to do with the 
Dollars’ subsequent decision to surrender and transfer their 
stock to the Commission. Their real reasons, as disclosed 
by their own statements, were to relieve themselves of pos¬ 
sible liability on the ship debts and preserve the value of 
their preferred stock in Dollar of Delaware (J.A. 1468-9, 
1668-70; see pp. 36, 39-40, above). 

The objection is also made that the cancellation of the 
mail claims had the effect of improving the position of the 
Commission in the event of bankruptcy. Again appellants 
do not claim that such was the purpose or motive of the 
Commission. Provision for absolute release of the mail 
claims was contained in the merger plan, which plan was 
espoused by its sponsors as a means of avoiding bank¬ 
ruptcy (J.A. 478). Contemporaneous records show that, 
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in the only memorandum prepared by the Legal Division of 
which there is any record, the Commission’s legal staff 
advised that substantially all of the Dollar Line’s disputed 
mail claims were groundless, that only $700,000 of these 
claims even “merited consideration,” and that only about 
$130,000 of these would probably prevail in event of litiga¬ 
tion, subject to substantial counterclaims on behalf of the 
Commission (J. A. 1889-1904). . . 


January 25, 1937-April 28, 1937 

Contrary to the expectations of all the parties, the op¬ 
erations of the company under the January plan did not 
work out as hoped for. The causes are in no sense charge¬ 
able to the Commission. The causes included the operating 
losses incurred during the negotiation of the January agree¬ 
ment, delays in which were chargeable to the Dollar inter¬ 
ests; to the unanticipated increase in the cost of repairs 
(J.A. 668-71), the reduction in income resulting from the 
loss of the Hoover (J.A. 696,1946-7) and the interruption of 
the service caused by the war in the Orient. The stipula¬ 
tion that certain vessels were laid up and that others sailed 
as freighters due to lack of repairs certainly does not state 
that such was the sole cause of the failure of the company 
to maintain its normally scheduled voyages. Obviously, 
the loss of the Hoover was one of the principal causes of 
this interruption, and the loss of the income which might 
have been realized from its operations obviously contri¬ 
buted to the financial inability of the company either to re¬ 
pair its other vessels or to finance other voyages. 

The lack of funds for repairs, to be sure, materially ag¬ 
gravated the company’s financial weakness. But this was 
due to the fact, first, that the repair estimates made in 
January proved to be woefully inadequate (663-5, 669) and, 
secondly, to the fact that the Hoover insurance proceeds 
originally intended to finance repairs, had to be used for 
other purposes, including $40,000 of interest of the Com¬ 
mission’s mortgages, about $130,000 for the company’s 
general operations, and the balance to meet payments to 
the trade creditors in April, 1938 (J.A. 682-3). 


The Houlihan-Wilcox Mission: And so, for the third 
time, the Commission sent another mission to San Fran¬ 
cisco to see what could be done to improve the company’s 
financial condition. They evolved a plan under which the 
entire financial burden, including the advance of $3,000,000 
new money for repairs and working capital would be met 






by the Government. The Dollar and Fleishhacker interests, 
to be sure, were enthusiastic about this plan. The Long 
Range Subsidy Committee, however, did not share their 
enthusiasm. In a memorandum, obviously representing a 
compromise of conflicting views, they suggested that fur¬ 
ther negotiations be undertaken with Mr. Dollar to obtain 
additional concessions from the Dollar interests of “ im¬ 
portance’ ’ if not vital. They listed certain suggestions as 
merely “illustrative” (J.A. 758-67). On this basis, the 
Commission approved the Houlihan-Wilcox plan and in¬ 
structed them to “work something out” (J.A. 1822). 

In the ensuing negotiations, Mr. Dollar agreed to certain 
minor concessions, not including voting control (J.A. 846-9). 
The understanding reached between Mr. Dollar and Mr. 
Houlihan on April 22, 1938 provided for the conversion of 
$250,000 of the intercompany loans made in January, 1938 
into preferred stock of Dollar of Delaware, and the placing 
of the Anglo Bank loan on an earnings basis until repayment 
of the new money loans from the Government (J.A. 1005). 
Mr. Houlihan, while denying that he gave Mr. Dollar any 
“commitment,” (J.A. 1004) assured Mr. Dollar that the 
Commission would approve the terms they had agreed to 
and Mr. Dollar thereupon paid off the trade creditors and 
issued the preferred stock in consummation of the January 
agreement. 

In the meantime, however, negotiations with the Re¬ 
construction Finance Corporation required fundamental 
alterations of the assumption on which the Houlihan-Wilcox 
plan had been based. That plan assumed that the Recon¬ 
struction Finance Corporation would grant a working capi¬ 
tal loan for a million and a half dollars to be secured by a 
second mortgage on the Coolidge. The Reconstruction 
Finance Corporation demanded a first mortgage, with the 
subordination of the Commission’s existing mortgages to a 
second position; on this basis, the Reconstruction Finance 
Corporation recommended a working capital loan of $2,- 
000,000 (J.A. 852). The Commission accepted this condi¬ 
tion on April 19 and April 21, 1938, without passing, how¬ 
ever on the terms and conditions which should appropri¬ 
ately be required of the Dollars in the light of the new con¬ 
ditions until it received the report of the Long Range Sub¬ 
committee on the results of its negotiations with the Dollars 
(J.A. 854). 

The Long Range Subsidy Committee submitted its re¬ 
port on April 26; the Commission then determined that, in 
the light of the Reconstruction Finance Corporations’ re- 
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qnirements, the Commission should now obtain, first, voting 
control and, secondly, some additional collateral from the 
Dollar interests. (J.A. 859,861-78). The minutes for April 
27, 1938 show conclusively that the Commission’s decision 
was prompted by the action of the Reconstruction Finance 
Committee (J.A. 865) 

The Commission’s decision was contrary to the expecta¬ 
tion of Mr. Dollar and Mr. Houlihan. But it is perfectly 
clear that Mr. Houlihan had no authority whatever to make 
any commitment—he denied doing so; and Mr. Dollar had 
no authority whatever to bind Dollar of California, the 
Anglo Bank, or even Dollar of Delaware. 

Dollar of California never consented to convert its loan 
of $200,000 to Dollar of Delaware into preferred stock; this 
is obvious from its answer to the Commission’s proposal 
in its April 28 letter (see J.A. 949). The Anglo Bank had 
positively refused to place amortization on its loan on an 
earnings basis as Houlihan knew (J.A. 1007-8), the bank’s 
answer to the Commission’s proposal in the letter of April 
28,1938 simply ignored this matter altogether (J.A. 153-5). 

The essential point, however, is that the consummation of 
the January 1938 agreement was in no way dependent on 
the granting of a long term subsidy on whatever terms Mr. 
Dollar might agree to. 

The subsidy of January 25,1938 was a “temporary” sub¬ 
sidy only, for a six months trial period; the use of the stand¬ 
ard form (first Blue Book, p. 209; J.A. 649) shows that this 
was the standard practice for an initial subsidy. The agree¬ 
ment on its face, and the Commission’s letter preceding its 
execution, explicitly contemplated that a permanent subsidy 
might not be granted (J.A. 579-88). 

Mr. Dollar’s recollection of receiving an assurance of a 
ten- year subsidy from Mr. Kennedy cannot be correct. The 
memorandum from Mr. Houlihan and Mr. Truitt to the Com¬ 
mission preceding the sending of Mr. Kennedy’s letter of 
December 9, 1937, states that “ compliance with the terms 
and conditions of the proposed letter would not meet its 
views as to the set-up required for a permanent subsidy” 
(J.A. 526). Mr. Kennedy, at most, could only have stated 
that the company would be eligible for a long term subsidy 
if the six-months’ trial proved successful. Surely he had 
no authority to say more. And it is obvious that Mr. Dollar 
so understood. That he did not understand that any assur¬ 
ance had been given is evident from his insistence on ob¬ 
taining one from Houlihan in April 1938. 

It is certain, moreover, that the Commission believed the 
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January agreement binding, regardless, and in no way con¬ 
tingent on the granting of further financial aid. It is equally 
certain that the Commission was never advised that Mr. 
Dollar took a contrary position. 

Even Mr. Truitt’s very limited suggestion in his memo¬ 
randum of March 26, 1938 (J.A. 700) that the Commission 
was under some obligation to see that the company had 
enough cash to pay off the trade creditors was explicitly re¬ 
jected at the Commission’s meeting of March 28, 1938. 

The minutes of March 28, 1938 state: 

Pursuant to the Commission’s action of March 26, 
1938, the Commission resumed discussion of the financial 
situation of the Dollar Steamship Lines, Inc., Ltd. There 
was presented the following telegram, dated March 28, 
1938, from Reginald S. Laughlin, which had been re¬ 
ceived in reply to the notification by the Executive Di¬ 
rector of the Commission’s action on March 26, request¬ 
ing a report on the recommendations offered by Com¬ 
missioner Truitt at that time: 

“GOVT NL COLLECT - SANFRANSCISCO CALIF 
JOS SHEEHAN 1938 MAR 28 AM 4:37 

US MARITIME COMMISSION WASH DC 
STRONGLY OF OPINION THAT COMMISSION SHOULD IM¬ 
MEDIATELY CLEAR PROPOSED FORMS OF RESOLUTIONS 
RESPECTING REDUCTION OF CAPITAL AND AUTHORIZA¬ 
TIONS OF PREFERRED STOCK SO DIRECTORS IMMEDI¬ 
ATELY CAN TAKE ACTION THEREON AND CALL STOCK¬ 
HOLDERS MEETING NO ACTION BY COMPANY CAN 
BECOME FINAL UNTIL STOCKHOLDERS MEETING IS 
HELD AND THIS REQUIRES FIFTEEN DAYS NOTICE AND IN 
INTERVAL COMMISSION CAN DECIDE ON DEFINITE PRO¬ 
GRAM AND WILL HAVE ADVANTAGE OF PERSONAL RE¬ 
PORT OF MESSRS HOULIHAN AND WILCOX DEFINITELY 
OF OPINION THAT COMMISSION SHOULD ITSELF PER¬ 
FORM ALL ACTS REQUIRED OF IT AND SHOULD AVOID 
GETTING ITSELF IN POSITION WHERE THERE CAN BE 
ANY POSSIBLE BASIS FOR CLAIM THAT CONSUMMATION 
OF TRANSACTION WAS PREVENTED BY COMMISSION OR 
RENDERED IMPOSSIBLE BECAUSE OF DELAYS CHARGE¬ 
ABLE TO COMMISSION. COMMISSION SHOULD NOT EVEN 
IMPLIEDLY CONCEDE THAT ITS DEAL WITH DOLLAR COM¬ 
PANY CARRIED ANY COMMITMENT OR INFERENCE THAT 
COMMISSION HAS RESPONSIBILITY TO SEE THAT COM¬ 
PANY WOULD HAVE SUFFICIENT CASH TO MAKE CON¬ 
TRACTUAL PAYMENTS TO TRADE CREDITORS AND AM 
APPREHENSIVE OF CONSEQUENCES OF COMMISSION 
PREVENTING OR DELAYING ESSENTIAL ACTION BY COM¬ 
PANY. REGINALD S LAUGHLIN.” 
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It was pointed out that the Commission had already 
taken the action necessary to permit the Directors of 
the Dollar Steamship Lines Inc., Ltd., to call a meeting 
of the stockholders. 

Commissioner Truitt suggested that there were two 
questions which the Commission had not decided upon— 
(1) working capital, and (2) payment of repair expendi¬ 
tures, and advocated immediate consideration of the 
second item. 

After further discussion, it was generally agreed that 
action on these matters should be deferred pending the 
return of Messrs. Houlihan and Wilcox from San 
Franscisco, but that in the meantime every effort should 
be made to comply with the terms of the Commission’s 
agreement with the Dollar Steamship Lines Inc., Ltd., 
as set forth in the letter of December 9, 1937, over 
Chairman Kennedy’s signature. (J.A. 1964-6.) 

At the meeting of April 5,1938, at which the Commission 
passed on the Houlihan-Wilcox plan, this position was con¬ 
firmed in Mr. Houlihan's presence. The minutes state: 

Statements were made by the Chairman and the Com¬ 
missioners to the effect that the Commission’s action 
in no way contravened or modified the commitments of 
the Commission on which the execution of the presently 
effective operating-differential subsidy agreement with 
the Dollar Steamship Lines, Inc., Ltd., dated January 
25, 1938, was based. (J.A. 767.) 

At no time was the Commission ever advised that Mr. 
Dollar took a different position. Mr. Houlihan was so ad¬ 
vised, but he did not have the temerity to suggest on the 
stand that he reported this information to the Commission. 
Mr. Houlihan may well have been confident that he could 
persuade the Commission to accept his recommendations, 
and, on this basis, may have imparted his confidence on that 
score to Mr. Dollar. But never did he tell the Commission 
that Mr. Dollar—unlike the Commission—considered the 
January agreement as one which he was at liberty to con¬ 
summate or not at his election. 

As a consequence, the Commission never considered that 
there was any connection between the date for paying off 
the creditors and the date for passing on the long-term sub¬ 
sidy. The clearest proof of this is furnished by the minutes 
of April 19, 1938. They show that, at the first meeting, 
Commissioner Moran joined his colleagues in a unanimous 
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decision to release the balance of the Hoover insurance pro¬ 
ceeds to pay the creditors under the January 1938 agree¬ 
ment (J.A. 811). They also show, however, that at the sec¬ 
ond meeting he dissented from the further proposal to sub¬ 
ordinate the Commission’s mortgages to the Reconstruction 
Finance Corporation (J. A. 826). Obviously, he was not 
trying to entrap the Dollars; he merely saw no connection 
between the two proposals. Neither did his colleagues. 

The simple fact is that the conversion of the intercom¬ 
pany debt, as originally provided for in the merger plan, 
as agreed to in January 1938, as executed in April 1938 had 
only one purpose: to qualify Dollar of Delaware financially 
for subsidy. Its object was to improve the financial condi¬ 
tion of Dollar of Delaware; not to weaken that of the com¬ 
pany’s stockholders and creditors. And it was only because 
the capitalization of some part of the company’s huge cur¬ 
rent liabilities was essential to qualify the company finan¬ 
cially, for subsidy that the Commission’s staff made prompt 
inquiry on April 25, 1938, to see whether the company had 
taken the necessary action to reduce its indebtedness by the 
issuance of the preferred stock. 

Thus, the Commission was under no moral obligation—it 
never was under any legal obligation—to furnish Dollar 
of Delaware any further financial assistance as a condition 
of the consummation of the January agreement. Mr. Dollar 
may have felt at liberty to repudiate the January agreement; 
the Commission did not, and it was never advised that Mr. 
Dollar felt otherwise. 

The further dealings between the Dollar interests and the 
Commission, culminating in the Adjustment Agreement, 
are set forth at pages 63-6 above. 
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APPELLANTS’ REPLY BRIEF 


Appellees’ 1 brief contains a number of incorrect statements of 
fact. We shall note these in their appropriate context and there¬ 
fore do not reply independently to defendants’ counterstatement. 2 

We shall reply to defendants’ arguments in the general order 
appearing in our own Opening Brief. 

1 Appellees are hereafter referred to as defendants, and appellants as 
plaintiffs. The symbol "O.B.” is used to refer to “Appellants’ Opening 
Brief” and "D.Br.” or "Def. Br." to "Brief for Appellees." 

20ne set of assertions has no relevance to any argument made, but, since 
it seems designed for prejudicial purposes, we correct it in "appendix two” 
to this brief. 



PART ONE: 

* % / € • • » 

»- , * ^ •« • « 

He Law Conferred No Authority on the Maritime Commission to 
- I -P urcha se Stock, of a Private Corporation and Limited it to the 
to*Acquit Stock" as CoHareral to Secure a Debt. The 
Co mmissi o n Was Prohibited from Acquiring Shares Except as 
Collateral. Consequently, It Could Not and Therefore Did 
Nat.Acqufre More Than the Law Allowed, to Wit, the Stock 
to Collateral (OJ. 69-112: D.Br. 74-91). 

At the threshold of our reply to defendants’ argument on this 
subject, we note what they admit by failure to deny. They admit 
(1) that it is incumbent on them to point to statutory power; (2) 
that the power and authority must be clear; (3) that what is not 
granted is prohibited; (4) that there was no express grant of 
the alleged power to the Commission; (5) that unless it can be 
spelled out of Section 207 of the Merchant Marine Act, it does 
not exist; (6) that no government agency can claim a power by 
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implication unless it is necessarily inferred from the statute in 
a way so.'clearly expressed as to amount to an express power 3 
(cf. O.B. 71, 72). 

Yet they contend that the power was ’’implied,” and they 
seek to imply it in a manner wholly different than presented in 
their argument before this Court on the first appeal. Then they 

rested on Section 207 as amended in 1938. The trial court also, 

. * 

in part, implied the power from Section 207 as so amended 
(see O.B. 74-77). But defendants abandon both this reasoning 

s In a footnote (p. 91) they suggest that "necessary” merely means 
"whatever makes a 'valuable contribution’ to performance of the Commis¬ 
sion’s functions,” citing Armour & Co. v. wantock, 323 U.S. 126. That 
case, merely construed the word "necessary” as used in the text of the Fair 
Labor Standards Act relative to coverage of employees engaged in an occu¬ 
pation "necessary to production” of goods for commerce, and notes that 
the word "necessary” must be harmonized with its context (p. 130). 
Within the meaning of the rule that a government agency has only such 
powers as are expressly granted or necessarily implied from those granted 
and that a "power must be given in language explicit and express, or neces¬ 
sarily to be implied from other powers,” the word "necessary” means either 
"inevitably implied” or "so strong a probability of intention that an inten¬ 
tion contrary to that * * * cannot be supposed.” Citizens Street Railway v. 
Detroit Railway, 171 U.S. 48, 55, 54. Anything less would destroy the 
rule and, by leaving it to the agency pi the courts to determine whether a 
power formed a "valuable contribution" to the performance of duties, 
would usurp from Congress the determination of that question. 


3 

of the trial court and their prior argument and seek to imply the 
power solely from Section 207 as it read before the amendment. 

In doing so, they attribute a grant by Congress to the Com¬ 
mission, unlike all other government agencies, of a roving patent 
of authority—a semi-sovereign existence. The effect of their 
argument is that, instead of its being incumbent on the Commis¬ 
sion to point to a grant of power, it is incumbent on anyone 
questioning the Commission’s power to point to an express sub¬ 
traction from that autonomous existence. 

Defendants’ argument breaks down into two stated proposi¬ 
tions, and we shall answer them in the same order, viz.: 

I 

The Commission Had No Power to Take Property in Compro¬ 
mise of Any Debts Involved in This Case (O.B. 85-102; D.Br. 
74-87). 

The argument on this point is compounded of several un¬ 
related contentions. 

A. THE COMMISSION DOES NOT HAVE THE GENERAL POWERS OF A 
PRIVATE CORPORATION. 

The first contention is that the Commission had the general 
powers of a private corporation (Def. Br. 74, 75). This was 
fully covered in our Opening Brief (pp. 92-95). Defendants 
refer to certain remarks of this Court on the prior appeal made 
in buttressing its conclusion that the suit was not dismissable as 
one against the United States without its consent (see O.B. 
94), but it is most illuminating that, elsewhere in their brief (p. 
103), defendants repudiate those remarks for the purpose for 
which they were uttered but here seek to distort and rely on 
them for a wholly alien purpose. 

B. THE POWER TO COMPROMISE WAS NOT INHERITED FROM THE OLD 
EMERGENCY FLEET CORPORATION. 

The next contention runs about as follows: That the old 
United States Shipping Board Emergency Fleet Corporation had 
the power to compromise debts due it; that the Maritime Com¬ 
mission has the same freedom from control of the Comptroller 
General as the Fleet Corporation; ergo, that the Maritime Com- 
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mission is unique and, unlike every other agency, possesses the 
power to compromise debts due the United States although by 
statute that power has been conferred on the Secretary of the 
Treasury. 

This contention rests on two false premises, as follows: 

1. Tto Maritime Commission Does Not Have All the Powers of the Emergency 
Ficct Corporation. 

The old Fleet Corporation was a private corporation, organ¬ 
ized under the laws of the District of Columbia by the old 
Shipping Board under the authority of the Shipping Act of 1916 
(5S Stat. 728, c. 451). Section 11 of that Act expressly authorized 
the Board to create a corporation for certain purposes and for 
a limited period of time. In United States ex rel. Skinner & 
Eddy Corporation v. McCarl, Comptroller General, 275 U.S. 1, 
which defendants cite (Br. 76), the court pointed out that the 
Fleet Corporation was "an entity distinct from the United States 
and from any of its departments or boards” (p. 11); it was for 
that reason that "audit and control of its financial transactions” 
was committed "under general rules of law” to its own cor¬ 
porate officers. 

The Maritime Commission was not granted the powers of the 
Emergency Fleet Corporation. This is evident from a compari¬ 
son of the successive Sections 202, 203 and 204 of the Merchant 
Marine Act of 1936. 4 

Section 202 provided that all moneys and properties of the 
Shipping Board should be transferred to the Maritime Commis¬ 
sion. Section 203, dissolving the Fleet Corporation, made similar 
provisions regarding its property. And while Section 204 pre¬ 
scribed that "all of the functions, powers and duties vested in 
the former United States Shipping Board” should be transferred 
to the Maritime Commission, there is no section or provision 
whatever that the powers and duties of the Fleet Corporation 
should be so transferred. 

Thus the Act did three things: (1) It transferred to the Com¬ 
mission the property of the Shipping Board; (2) it transferred 


<49 Stat. 1986, 1987; U.S.C., Tit. 46, Secs. 1112, 1113, 1114. 
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to the Commission the powers of the Shipping Board; (3) it 
transferred to the Commission the property of the Fleet Corpo¬ 
ration. But it did not transfer to the Commission the powers of 
the Fleet Corporation. 

Defendants are fully aware of the distinction, for in another 
context (Br. 101, 102) they say: 

"It is significant that Congress, by the Merchant Marine 
Act, 1936, transferred to the Commission 'All the functions, 
powers and duties vested in the former United States Ship¬ 
ping Board’ by the several earlier shipping acts (46 U.S.C. 
1114) and that the Shipping Board was not organized as a 
corporation and was not given by Congress power to sue 
and be sued. By contrast, the powers of the Merchant 
Fleet Corporation, which was organized as a District of 
Columbia Corporation, and which had the power to sue 
and be sued were not so expressly transferred to the Com¬ 
missiony 

Yet their present argument ignores the very distinction of 
which they are aware. Thus they argue (Br. 80) : 

"Since the Commission was granted 'all the functions, 
powers and duties’ of the Shipping Board with respect to 
the ship debts (46 U.S.C. 1112, 1114), it (like the Ship¬ 
ping Board before it and like any private corporation) had 
the implied power to compromise the liability of R. Stan¬ 
ley Dollar and Dollar of California.” 

But the Shipping Board had no such power of compromise. If 
the Fleet Corporation possessed such a power, it was not a power 
of the Board, for the Fleet Corporation, being a corporation, was 
"an entity distinct from the United States and from any of its 
departments or boards” which necessarily includes the Shipping 
Board (see p. 4, supra). 


2. The Comptroller General Lacks the Power to Compromise Debts Due the 
United States* 

The next branch of the argument is that the Commission was 
given certain freedom from the Comptroller General, i.e., the 
same freedom from that control as had been possessed by the 
Fleet Corporation. But the Comptroller General has never had 
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any power to compromise debts due to the United States. Con-, 
sequently, freedom from his control relates to a wholly different 
subject. 

The source of the Comptroller General’s power is Title 31 
U.S.C.. Section 71/’ which reads: 

"All claims and demands whatever by the Government 
of the United States or against it, and all accounts what¬ 
ever in which the Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office.” 

But this section pertains merely to accounting and auditing. By 
"settling and adjusting” claims and accounts it means merely 
the computation and determination of the fact and amount of 
the claim and not a compromise thereof. 

In our Opening Brief (p. 88) we quoted Section 194 of Title 
31 as assigning the power to compromise to the Secretary of the 
Treasury. Section 71 and Section 194 have been on the statute 
books together for 85 years. Section 71 was enacted in 1817. fi 
Until 1921 T the words "Treasury Department” appeared where 
the words "General Accounting Office” now appear. Section 194 
was enacted in 1865,* and save for the addition of the last 
sentence excluding claims under the postal laws and the sub¬ 
stitution of the words "General Counsel for the Department 
of the Treasury” for "Solicitor of the Treasury” 0 has never been 
changed. Thus for 56 years both of these sections conferred 
their powers on the Treasury Department. Section 71 conferred 
its powers upon what was the "accounting branch” of the 
Treasury Department. But Section 194, since it conferred a 
power of greater responsibility, that of compromising claims, 
conferred it solely on the head of the Department, the Secre¬ 
tary himself. 

•'Rev. Stat. Sec. 236, as amended 42 Stat. 24. 

'•Act of March 3, 1817, 3 Stat. 366, C. 45, Sec. 2. 

”42 Stat. 24, C. 18, Sec. 305. 

s 12 Stat. 740, C. 76, Sec. 10. 

'•'By Act of May 10, 1934, C. 277, Sec. 512. 
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These two sections did not duplicate each other. The first 
pertains to accounting or auditing, the ascertaining of claims 
or accounts, their amounts and propriety. The second pertains 
to the compromise of debts. If the power to compromise was 
covered by Section 71, then Section 194 would have been a 
superfluity. 10 

When the General Accounting Office was created, the powers 
of Section 71 were transferred from the Treasury to the General 
Accounting Office. 11 The other powers of the Treasury, includ¬ 
ing the power to compromise debts, were not so transferred. 

In United States v. St. Louis Clay Products Company, 68 F. 
Supp. 902, the defendants pleaded a "settlement” made with 
the General Accounting Office and sought to support the author¬ 
ity of the General Accounting Office by Section 71. The court 
rejected the claim as having no substance: 

"We have read Section 71 and the cases cited in support of 
defendants’ contention and we are unable to agree with 
defendants on the abstract point that the General Account¬ 
ing Office under the Statute cited was authorized to 'settle’ 
a suit of the character represented by the complaint in this 
case. * * * 

"It is our opinion that Section 71 gives to the General 
Accounting Office jurisdiction to settle claims for money 
due on contracts though the exact amount be not fixed, 
but that no power is given to the General Accounting 
Office by this section to settle claims founded on tort 

10 The titles to the acts from which they were derived point to the same 
conclusion. The Act of 1817, the original of Section 71, is entitled "An 
act to provide for the prompt settlement of public accounts.” The other 
was entitled ”An Act to prevent and punish frauds upon the revenue, to 
provide for the more certain and speedy collection of claims in favor of the 
United States, and for other purposes.” As they now appear in the U. S. 
Code, Section 71 is in Chapter 2 entitled "Audit and Settlement of Ac¬ 
counts,” and Section 194 is in Chapter 6 entitled "Debts Due By, Or To, 
the United States.” 

u In United States ex rel. Skinner & Eddy Corporation v. McCarl, Comp¬ 
troller General, 275 U.S. 1 at 4, in footnote 2, the court reviews the growth 
of the "accounting branch of the Treasury,” whose powers were those 
transferred to the General Accounting Office. In Globe Indemnity Co. v. 
United States, 291 U.S. 476, it is pointed out that the function of the Gen¬ 
eral Accounting Office in auditing and settling claims is the same as that 
formerly exercised by the Accounting Office of the Treasury Department. 
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or breach of obligations contrary to the terms of the con¬ 
tract. * * * 

****** * 

" 'In this conclusion that the Department had no author¬ 
ity to settle such a claim the Secretary was right. * * * 
the laws provide only for the settlement and payment of 
accounts. An account is something which may be adjusted 
and liquidated by an arithmetical computation. One set of 
Treasury officers examine and audit the accounts. Another 
set is intrusted with the power of reviewing that examina¬ 
tion, and with the further power of determining whether 
the laws authorize the payment of the account when liqui¬ 
dated. But no law authorizes Treasury officials to allow 
and pass in accounts a number not the result of arithmetical 
computation upon a subject within the operation of the 
mutual part of a contract.’ ” (pp. 905, 906) 

Thus, since the General Accounting Office would have had 
no power to enter into a transaction of the kind which defend¬ 
ants claim here occurred in 1938, the alleged freedom of the 
Maritime Commission from control of the General Accounting 
Office is irrelevant. 

The same fact is demonstrated by an inspection of the provi¬ 
sion of the Merchant Marine Act of 1938 relied on to show that 
freedom. It is part of Section 207 (quoted O.B. 64), and reads 
thus: 

"All the Commission’s financial transactions shall be 
audited in the General Accounting office according to 
approved commercial practice as provided in the Act of 
March 20, 1922, ch. 104, 42 Stat. 444: Provided, that it 
shall be recognized that, because of the business activities 
authorized by this chapter, the Accounting Officers shall 
allow credit for all expenditures shown to be necessary 
because of the nature of such authorized activities, not¬ 
withstanding any existing statutory provision to the con¬ 
trary.” 

Patently this proviso is merely a limitation on the requirement 
of auditing in the General Accounting Office, a requirement 
which has nothing to do with compromise of debts. Moreover, 
it relates, not to debts due to the United States, but to expendi¬ 
tures of money by the Commission. 
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Defendants (Br.. 77, 78) quote at length from the Congres¬ 
sional Reports on the 1938 amendment to Section 207 as sup¬ 
porting a contention that Section 207 "transferred to the Mari¬ 
time Commission the same settlement power previously vested 
in the Shipping Board and the Emergency Fleet Corporation" 
(Br. 76). But the reports merely refer to the power of the 
Comptroller General to disallow payments by the Commission 
or to disallow items "in the accounts of the disbursing officer 
in connection with disbursements for the Commission ” 

C. MISCELLANEOUS ARGUMENTS ABOUT "IMPLYING*' THE POWER. 

A variety of other arguments are advanced to support an 
"implication” of the power of the Commission to accept for the 
United States something other than called for by the contract, 
but they consist of false assumptions and self-impeaching con¬ 
tradictions. 

They may all be dispelled by a simple inquiry. From what 
express power is the assumed power implied? After distillation 
of defendants' discussion, the residue is the mere fact that col¬ 
lection of the debt was entrusted by law to the Commission— 
no more. Yet, if it be assumed that a power to compromise 
might sometimes be implied, 12 it cannot be implied merely from 
the power to administer and collect the debt. 

l2 The only alleged examples advanced by defendants are (Br. 82, 83) 
authority of the Interstate Commerce Commission to extend the time for 
payment of loans to railroads under Section 210 of the Transportation Act 
of 1920, the power of the government of Puerto Rico to compromise lia¬ 
bility for an offense under the Harrison Narcotic Act, and the power of 
the Attorney General to compromise claims in litigation. The first two ex¬ 
amples are not cases of an implied power at all but of an express grant of 
the power, as is immediately revealed by a reading of the opinions of the 
Attorney General cited on the subject. And the power of the Attorney 
General rests on a different basis, has long been recognized and furnishes 
no analogy (see O.B. 8$, fn. 27). 

The cases cited by defendants as supporting the implied power do not do 
so. In Burns v. United States, 160 Fed. 631 (2 Cir.), the power to buy 
land for a sea wall was derived from an express power to build a sea wall 
together with an express appropriation for the purpose. In United States 
v. Threlkeld, 72 F.2d 464, the power to acquire land for roads was derived 
from an express power to construct roads and improvements coupled with 
an express appropriation for the purpose. The limit of these cases is shown 
by Chase v. United States, 155 U.S. 489, which held that the power either 
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It is a settled rule of the law of agency that an agent author¬ 
ized to collect or receive payment "has no implied power to 
release the debt, in whole or in part, or to compromise the 
claim, without payment in full; * * * to discharge part of the 
debtors * * * [or] discharge sureties” ( Mechem on Agency 
(2d Ed. 1914), Sec. 955, pp. 687, 688) or to receive anything 
but money ( Mechem, Sec. 946, p. 679). 

And the basic premise of the law, long settled, is that a 
government official entrusted with the duty to collect debts due 
the United States has no power to compromise unless the power 
is expressly conferred or necessarily derived from powers other 
than that of collection. This is so, not only because an impli¬ 
cation of the power is unsound, but because it is negatived 
by the fact that Congress has expressly commanded that debts 
due the United States be paid in money (Title 31 U.S.C., Sec. 
198, quoted O.B. 87) and has expressly conferred the power to 
compromise on the Secretary of the Treasury (Title 31, U.S.C., 
Sec. 194). 

The section last cited not only confers the power on the 
Secretary but it prescribes the extent of the powers relative to 
compromise which may be exercised by the official "having 
charge of any claim in favor of the United States”—his func¬ 
tion extends no further than to render to the Secretary "a report 
* * * showing in detail the condition of such claim, and the 
terms upon which the same may be compromised, and recom- 

to lease or to buy premises for a post office could not be implied from the 
power of the Postmaster General to "establish post offices,” there being no 
appropriation to purchase or lease. The court held that the power must 
come "from a statute which either expressly or by necessary implication 
authorizes him to make such lease or purchase.” Moreover, it pointed out 
that the power to establish post offices must be read in conjunction with 
the co-existent general statute. Title 41 U.S.C., Sec. 11 (quoted by us, 
O.B. 71). 

And in the Teapot Dome case ( Pan American Petroleum & Transport 
Company v. United States, 273 U.S. 456 at 502) the court held that a power 
to exchange government oil for storage facilities could not be implied "in 
the absence of language clearly requiring it.” Defendants would distinguish 
that case (Br. $0n) on the ground that a lease of government property was 
held to be invalid because procured by fraud and corruption. But that was 
another issue. It also held that an exchange of oil for storage facilities was 
invalid for lack of power. 
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mending that it be compromised upon the terms so offered.” 
The authority to make a contract for the United States implies 
no authority to cancel it or relinquish any rights thereby acquired 
or to release the obligor in any part. American Sales Corp v. 
United States, 32 F.2d 141 (5 Cir.). 

All this defendants concede, for they say (Br. 84): 

"Since the heads of the regular executive departments 
(in contrast to the Maritime Commission) do not have 
the implied powers of a private corporation, it is essential 
that a grant to them of a power to compromise claims be 
made by express statutory provision.” 13 

13 This concession disposes of another nebulous and inconsistent argu¬ 
ment made in defendants’ brief (at pp. 78, 79) and permits us to relegate 
our reply to a footnote. 

Defendants assert that "The United States as an incident to its general 
right of sovereignty may enter into contracts 'not prohibited by law and 
appropriate to the just exercise of * * * the constitutional powers confided 
to it,’ * * * that the Government officer who enters into such a contract 
[need not be] given express statutory authority to do so, so long as it is 
a reasonable incident to the duties of his office” and that "a Government 
official responsible for collection of a claim of the United States is author¬ 
ized to compromise the debt and accept property in satisfaction thereof” 
without specific authority, and that the power has been exercised "since 
the foundation of the Government.” 

The contention simply is not so and is not remotely supported by the 
dted cases, United States v. Tin gey, 5 Pet. 115; United States v. Bradley, 
10 Pet. 343; Neilson v. Lagow, 12 How. 98, and • United States v. Hud¬ 
son, Fed. Cas. No. 15,413. These cases were fully discussed in our Open¬ 
ing Brief (pp. 87, 111, 112). They hold that the United States—not any 
particular official or agency—can do these acts, and they take pains to state 
that the powers of the United States can only be exercised "through the 
instrumentality of the proper department to which those powers are en¬ 
trusted” (See O.B. 111). 

The power which officers of the United States—as distinguished from 
the United States—have exercised "since the foundation of the government” 
by implication from the power to collect claims was the power to take 
security to secure those debts for the purpose of having them paid in full 
according to the contract. But also since tne foundation of the government 
the courts have consistently held that no government agency may use what 
belongs to the government to acquire property in the absence of express 
authority (O.B. 76, 77). 

The only case cited by defendants involving taking property for a debt 
as a compromise was the Hudson case; and in United States v. Lane, Fed. 
Cas. No. 15559 (which involved the same transaction) the court said (2nd 
headnote) that "The Solicitor of the Treasury is charged with this duty.” 

No officer or agent of the United States may arrogate to himself the 
mantle of the United States. Peoples Bank v. Eccles, 82 App. D.C. 126, 
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And so defendants’ arguments vanish as smoke with defend¬ 
ants coming to rest solely on the assumption that the Maritime 
Commission has the powers of a private corporation. The argu¬ 
ment thus collapses, for the assumption is false. And even that 
assumption does not support the conclusion. A corporation’s 
implied power to compromise debts is confined to claims be¬ 
longing to it. If it is merely an agent to superintend and collect 
claims of another, the fact that it is a corporation gives it no 
right to compromise them. Defendants’ argument once again 
confuses the Commission with the United States (see O.B. 
97, 98). 

We may, however, pursue defendants’ arguments further 
because of their self-defeating inconsistencies and concessions. 

They concede that no power can be implied in the face of 
an express limitation. Yet they ignore Sections 194 and 198 of 
Title 31 U.S. Code. They recognize, too, that Congress gave a 
whole series of express and limited grants of power to the 
Commission to compromise debts, dispose of government prop¬ 
erty, and to acquire property, all in specific circumstances. Yet 
they deny that this fact clearly negatives the general all-embrac¬ 
ing implied power for which they contend. Their argument 
compels them to contend that the implied power which they 
insist upon was broader than any of the express powers and 
comprehended them all, and that the express provisions were 
not grants of power but merely limitations of a broad and 
unconfined power existing by implication only! In short, the 
numerous express grants merely subtracted segments from the 
broad but implied grant! This sort of argument imputes to 
the Commission a quality not usually found in government 
officers. During World War II and the previous and subsequent 
period of national emergency the Commission frequently came 
to Congress requesting and obtaining legislation relative to its 
powers. Yet, according to defendants’ argument, the Commis¬ 
sion, instead of asking for broader power, was in fact begging 


161 F.2d 636. He has such powers of the United States only as Congress 
has given him. 
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for limitations and restrictions on power already possessed! 14 

Defendants argue (D.Br. 83) that in the case of a corpora¬ 
tion, "the prescribing by statute or charter of the powers of a 
private corporation [does not] negate[s] its implied powers." 
The argument, of course, begs the question. A power can only 
be implied from the charter as a whole, and where the charter 
contains numerous express but limited grants, ordinary common- 
sense rules of construction tell us that a broader power may 
not be implied, thereby converting express grants into express 
limitations. As said in Central Transp. Co. v. 'Pullman’s Car Co., 
139 U.S. 24, 48: 

"The charter of a corporation, read in the light of any 
general laws which are applicable, is the measure of its 
powers, and the enumeration of its powers implies the ex¬ 
clusion of all others not fairly incidental.” 

It is elementary corporation law that an "incidental power * * * 
can never avail to enlarge the express powers.” Cf. Western 
Md. R. Co. v. Blue Ridge Hotel Co., 102 Md. 307, 62 A. 351. 15 

14 In the hearings before the Senate Committee on Commerce, 77th 
Congress, First Session, on S.J. 67 and H.R. 4466, May 1, 7, 8 and 12, 
1941, to authorize the Commission to purchase domestic and foreign ves¬ 
sels for national defense, the following passages may be found: 

"Senator Clark. Senator, did you ever hear of any representative 
of the administrative branches of the government placing any limita¬ 
tion on the widest possible grant of blank-check powers?” (p. 136) 

And again: 

"Admiral Land [Chairman of the Maritime Commission]. Mr. 
Chairman and members of the Committee, this legislation is looked 
upon as emergency legislation in the interests of the national de¬ 
fense.” (p. 8). 

"* * * So far as the use of these ships is concerned * * * the 
Maritime Commission would very much like the law as elastic as 
practicable, without restrictions, and without any strings to it what¬ 
soever, in order to safeguard the national defense.” (p. 9) 

******* 

"Admiral Land. No; because the Maritime Commission has 
asked for wide open legislation, with no strings on it whatsoever.” 

(P- ID 

15 At page 84 defendants cite United States v. Cors, 337 U.S. 325, and 
Mason v. United States, 260 U.S. 545, to support their contention that Con¬ 
gress often spells out expressly what would be implied anyway. But Mason’s 
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We showed that whenever Congress desired to empower the 
Maritime Commission to dispose of government property it said 
so expressly. Defendants concede that this is so, but argue 
(Br. 83) that "discharging a liability by compromise is no more 
a disposition of Federal property, i.e., the chose in action, than 
would be a discharge by * * * payment in full.” The conten¬ 
tion is patently unsound, for by receipt of payment in full the 
payee receives all to which it is legally entitled and gives up 
nothing. If the argument were sound, any public official charged 
with collecting a debt could accept in satisfaction any substi¬ 
tute performance he saw fit. 

Moreover, the argument involves the assertion that property 
taken in compromise of a debt constitutes the "proceeds” of the 
debt. Yet at another place in their brief and in another con¬ 
text (p. 56) defendants themselves call attention to Title 
46 US.C., Sec. 1116, which requires all "proceeds of all debts” 
transferred to the Maritime Commission from the Shipping 
Board to be placed in the United States Treasury, and they 
assert that "This obviously relates only to money.” If so, Con¬ 
gress has affirmatively expressed its intention that the debts must 
be collected in money only, and we return to defendants’ con¬ 
cession that no power can be implied against an express restric¬ 
tion (Br. 81). 18 

The collapse of their major contention becomes more corn- 

case merely applied the "rule that an affirmative statute, without a nega¬ 
tive express or implied, does not take away from the common law,” and 
Cors' case noted that an affirmative statute might do no more than state for 
a particular set of facts what was already required generally by the Consti¬ 
tution. In each case there was a pre-existing rule, not based on or derived 
from an expression of Congressional will. But common sense tells us that 
the situation is different when the rule or power must find its source in an 
expression of Congressional will, and the very statute from which it is 
sought to derive such a power, by mere implication, covers the field by a 
series of limited grants. The rule in such a case is that stated in Texas & 
Pacific Railway Co. v. Pottorff, 291 U.S. 245, 253 (O.B. 72): "powers not 
conferred by Congress are denied.” 

16 Aware of this, defendants hasten to argue (Br. 84), "To so construe it 
fi.e.. Section 1116 as requiring payment in money} would create a conflict 
with 46 US.C. 1114, which gave the Commission 'All the functions, pow¬ 
ers and duties' of the Shipping Board with respect to the ship debts.” But, 
as we have seen, the Shipping Board had no power to compromise debts 
due the United States (see pp. 4, 5, supra). 
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plete as their discussion proceeds. We showed that by the 1938 
amendments to Section 202 of the Merchant Marine Act of 
1936 Congress expressly conferred on the Commission the power 
to extend and renew debts (see O.B. 80, 81). Defendants 
argue that this express grant was necessary because of a previous 
express limitation on the powers of the Commission as suc¬ 
cessor to the Shipping Board. That limitation, they say, is the 
provision in Section 5 of the Merchant Marine Act of 1920 
(41 Stat. 990, 46 US.C. Sec. 864) that in selling ships the 
Board was free to insert in the contract of sale such terms as 
it thought proper but could not defer payment beyond 15 years. 
And only four pages later, in another context (Br. 85) defend¬ 
ants say of this very provision that it '’required sales [of ships] 
to be for money only." Yet it was under this statute and by 
virtue of a sale of ships that the debt of Mr. Dollar and Dollar 
of California to the United States had arisen. If the statute 
required sale for money only, how could the Shipping Board’s 
successor accept something other than money? If this statute 
was such an express prohibition of a power to extend credit 
beyond 15 years as to require a specific enactment in 1938 to 
permit extension, why was it not also such an express prohibition 
against accepting anything other than money as to require an 
express statute to permit the acceptance of stock ? 17 

Defendants' argument means that while the Commission had 
no power to compromise by merely extending time of payment 
even for 1 day—absent the express grant of 1938—it did have 
the power to compromise by giving up the debt entirely for 
anything it saw fit to accept—even for nothing! And this, as 
we now note, is exactly what defendants do contend. 

17 In fact, Section 5 of the Act of 1920 related to the terms to be inserted 
in the original contract. Prohibition of later modification is found in the 
rule of law that, once a contract is made, no government agency may modify 
it without express authority (. American Sales Corp. v. United States, 32 
F.2d 141 (5 Cir.) ; Bayboro Marine Ways Co. v. United States, 72 F. Supp. 
728) other than the Secretary of the Treasury as part of a compromise. The 
authority to make the contract originally though on such terms "as may be 
deemed best” implies no authority to modify it (American Sales Corp. v. 
United States, supra). No express statutory prohibition or later modifica¬ 
tion is necessary. It took the "First War Powers Act, 1941” to grant the 
power to modify existing contracts (55 Stat. 838, Tit. II, Sec. 201). 
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Defendants* Dilemma:—Lack of Power to Release Claims of the United 
States for Nothing . 

In another context (Br. 33) defendants argue that the stock 
of Dollar of Delaware was worthless. If so, the Commission 
relinquished debts due the United States for worthless property 
(Cf. O.B. 102). Yet defendants would justify this under a 
power to compromise. And this remarkable power is said to 
be deduced as a power "reasonably necessary and appropriate” 
to the powers expressly granted to the Commission! 


Acquisition of Outright Title Cannot Be Justified on the Theory of a 
Compromise of a Debt Because the Transaction Was Not in the 
Nature of a Compromise and Because the Elements Prerequisite to 
a Compromise of Government Claims Were Lacking . 

Not until after remand of this case to the District Court by 
the Supreme Court did defendants conceive the notion that the 
agreement of August 1938 could be treated as a compromise 
of government claims. It was not so regarded by anyone par¬ 
ticipating in the transaction at the time. It was not so denomi¬ 
nated or characterized in any of the communications preceding 
the agreement. In another context (D.Br. 87-101) defendants 
argue strenuously that the purpose of the agreement was to 
effect a corporate reorganization necessary to qualify Dollar of 
Delaware for a subsidy, and that the Commission’s motive was 
to acquire ownership in order to deprive the equity holders of 
any chance of profit from success. The contention that the trans¬ 
action w'as the exercise of a power to compromise is thus re¬ 
vealed to be a distortion of reality. 

Nor do defendants make any answer to the obvious fact that 
"compromise” cannot possibly afford an explanation of the 
transaction as to 4 of the 6 transferors (O.B. 85, 86). Nor can 
"compromise” explain the provisions of the contract giving to 
the Commission the right to buy for $2.00 per share the inter¬ 
ests of the Anglo Bank, the prior pledgee, in certain stock (J.A. 
37), thereby spending government money. 

In our Opening Brief (p. 101) we noted, and defendants con¬ 
cede (Br. 84, 85) that a compromise requires the existence 
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of either one of two elements, (a) that the claim be of doubtful 
validity, or (b) that it be of doubtful collectibility. 

Defendants do not contend that the liability of Mr. Dollar 
and Dollar of California was doubtful. But for the requirement 
of doubtful validity they seek to substitute alleged uncertainty 
of the extent of the liability, i.e., whether the joint debtors were 
liable for the face amounts of their notes or only for a deficiency 
after foreclosure of the ship mortgages. Defendants claim that 
the liability was for the face amount of the notes but would 
conjure up some basis for a contrary contention in order to 
create a doubt. 

There never was a doubt. The joint debtors could have been 
sued for the face amount of their notes—not for the vague 
reasons noted by defendants (Br. 40), but because a statute so 
declared. The notes were issued as part of the purchase price 
of ships and were secured by ship mortgages issued under the 
Ship Mortgage Act. 18 That act provided that the mortgagee 
might "in addition to all other remedies granted by this chapter, 
bring suit in personam in admiralty in a district court of the 
United States against the mortgagor for the amount of the out¬ 
standing mortgage indebtedness secured by such vessel or any 
deficiency in the full payment thereof.” 19 Mr. Dollar and Dollar 
of California were, of course, mortgagors (O.B. 7, 8, 170, 171). 

But while they could be sued on their notes for the face 
amount, their true out-of-pocket liability would still be only for 
the deficiency, if any, after foreclosure of the ship mortgages. 
They would be subrogated to the rights of the United States 
not merely against Dollar of Delaware personally but in the 
mortgage security as well (see authorities, O.B. 174, fn. 46, 
and particularly Prairie State Bank v. United States, 164 U.S. 
227, 232). At worst, there would be some short interval of 
time elapsing between the judgment against them and their 
reimbursement from the ship mortgages. Indeed, there would 
not even have been such lapse of time. They could have com- 


18 4l Stat. 1000 et seq.; U.S.C., Tit. 46, Secs. 911 et seq. 
10 41 Stat. 1004; U.S.C., Tit. 46, Sec. 954. 
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pelled Dollar of Delaware to "exonerate” them, to pay before 
they were compelled to do so (Restatement of Security, Sec. 112; 
Wendlandt v. Sohre, 33 N.W. 700, 37 Minn. 162), and all ques¬ 
tions of liability among all parties would have been adjustable in 
one proceeding. If Mr. Dollar and Dollar of California were 
sued jointly, Dollar of Delaware would have had to be joined as 
a defendant. Minor v. Mechanics Bank, 1 Pet. 46, 73; 47 C.J. 69, 
Sec. 145. If either was sued alone, he or it could have im¬ 
mediately impleaded Dollar of Delaware under Admiralty Rule 
56. 20 The decree of the court in the one suit would result in 
foreclosure of the mortgage and would require application of 
the proceeds on any judgment against Dollar of California and 
Mr. Dollar. 

Moreover, the mortgages provided that the mortgagee could 
take possession of the ships, without court procedure, and sell 
them, with power of attorney to convey in the name of the 
mortgagor (P. Ex. 5, J.A. 307, 308), and this right would also 
have passed to the co-obligors. Prairie State Bank v. United 
States, 164 U.S. 227, 232. 

Defendants also assert, without color of merit or support in 
the evidence (O.B. 101) that there was some doubt of col¬ 
lectibility of judgment against Mr. Dollar and Dollar of Cali¬ 
fornia. In addition to the stock in controversy both owned 
other valuable stocks and properties which the Commission had 
consistently tried to obtain as collateral in its demands of April 
28th and June 4, 1938 (see O.B. 41, 46). A judgment against 
them could have been levied not only against their stock in 
Dollar of Delaware but against their other properties as well. 
Yet defendants’ argument amounts to the frivolous assertion 
that, because the Commission felt that all these properties to¬ 
gether were of insufficient value to pay off a judgment, the Com¬ 
mission would accept part of them in full discharge of its 
claims. 

20 The suit would have been in admiralty, since the jurisdiction of admi¬ 
ralty was exclusive. Detroit Trust Company v. The Thomas Barium, 293 
U.S. 21, 42. R.C.P. 14(a) was modeled on Admiralty Rule 56. See Notes 
of Advisory Committee on Rule 14. And see also comprehensive discussion 
of Admiralty Rule 56 in 1 Moore’s Federal Practice (First Ed. 1938), pp. 
749 to 755. 







19 

II 

The Power to Take Ownership Cannot Be Deduced from the 
Power to Grant Subsidies (O.B. 104; D.Br. 87-91). 

In our Opening Brief we briefly mentioned defendants’ argu¬ 
ment that the power to acquire ownership of a steamship com¬ 
pany can be derived from the power to grant subsidies but 
hardly supposed that it was made seriously, and the trial court 
ignored it. 

Deflating the argument, it is this: (1) The Commission had 
the power to grant subsidies; (2) no subsidies may be given 
unless the applicant possesses certain financial resources; (3) the 
Commission has the power to determine whether the applicant 
possesses the financial qualifications; (4) therefore the Com¬ 
mission could prescribe what financial reorganization it would 
insist upon before it would grant a subsidy; (5) the Commis¬ 
sion also represented the United States as a creditor and had a 
duty to protect its creditor’s interest in any reorganizations. 

Now the only conclusion to which these propositions lead is 
that the Commission could decline to grant a subsidy in the 
absence of a reorganization such as it requested. It is a fan¬ 
tastic non sequitur to conclude that the Commission had the 
power to take ownership as a condition to granting a subsidy. 
It might decline to exercise the powers granted to it by Con¬ 
gress for such reasons as suited it, but it could not by threat to 
withhold exercise of those powers create another power not 
conferred by Congress. 

The argument that the Commission’s decision to grant or 
withhold a subsidy was prompted by the motive of acquisition 
of ownership is stultifying. The power to grant subsidies was 
to be exercised in the national interest of promoting the Ameri¬ 
can merchant marine. The factors on which a decision to grant 
a subsidy is made are stated in Title 46 U.S.C. Section 1171(a) 21 
and have no connection with the acquisition of ownership by 
the United States of steamship companies. In another context 
(p. 4l) defendants concede that the debt to the United States 
was as much protected by a pledge as a sale, and if the national 


21 49 Stat. 2001. 
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interest was advanced by a subsidy, it was advanced regardless 
of who owned the shipping company. 

Defendants would imply the power to give up valuable claims 
of the United States in return for what they now say was worth¬ 
less property, solely for the purpose of depriving equity holders 
of their equity and to put the United States into the steamship 
business. Such is the argument. It is said (Br. 12, 4l) that the 
Commission "did not consider it appropriate in extending 
financial aid to maintain an essential foreign trade route, to 
create common stock equity values in favor of persons who were 
unwilling themselves to assume any obligations whatever.” 22 

This is a shocking argument. It is a confession that the Com¬ 
mission simply decided to exercise its control over subsidies to 
deprive stockholders of their equity for reasons having no rela¬ 
tion to the functions and purposes for which the Commission 
was created. Congress did not confer on the Commission the 
power to determine the point at which risk capital should be 
confiscated or to decide that owners should be denied the right 
to profit in the event of success of their company. The Com¬ 
mission could have denied a subsidy—and the subsidy granted 
in fact proved to be small (see O.B. 59)—but it could not 
acquire title to the stock. 

The absurdity of the argument that a power to acquire abso¬ 
lute title could be implied from the power to grant subsidies 
is further apparent when it is noted that it was questionable, 
to say the least, whether acquisition of ownership by the United 
States would not actually deprive the Commission of power to 
give a subsidy. The Commission’s subsidy power is stated in 
Section 601 of the Act 23 thus: 

"The Commission is authorized and directed to consider 
the application of any citizen of the United States for 
financial aid in the operation of a vessel or vessels * * 

—In fact the stockholders and creditors other than the Commission did put 
up $4,000,000, but a like amount was consumed in losses incurred in the 
thirteen months elapsing from cancellation of the mail contracts until the 
agreement of August 1938 as the result of operating the line (J.A. 1290) 
without any aid such as Congress had provided for in the Merchant Marine 
Act. 

=*49 Stat. 2001; US.C., Tit. 46, Sec. 1171 (a). 
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And as pointed out (O.B. 106), if the United States became 
owner of the stock, the corporation would cease to be a citizen 
of the United States. Defendants admit that this is so. 

But they would evade the conclusion by arguing (Br. 86, 87) 
that a statute is not to be construed as diminishing the 
sovereign’s rights unless specifically mentioned. The rule re¬ 
ferred to is that "Statutes which in general terms divest pre¬ 
existing rights or privileges will not be applied to the sovereign 
without express words to that effect.” United States v. United 
Mine Workers of America, 330 U.S. 258, 272. 

But the argument contains the vice, so often seen in defend¬ 
ants' arguments, of confusing the Commission with the "United 
States.” Naturally the United States continued to have the 
power to appropriate money to defray its expenses, including 
the operating expenses of government-owned steamship lines. 
But Congress holds the powers of the United States. Out of 
its greater power, it granted to the Commission merely the lesser 
power to grant subsidies to citizens. The Merchant Marine Act 
did not purport to divest anyone’s pre-existing rights. The ques¬ 
tion is merely one of how much of its broad powers Congress 
granted to a particular government agency which theretofore 
had none. 24 

Defendants also argue (Br. 86) that the requirement of citi¬ 
zenship militates equally against the contention that the stock 
was pledged because, so they say, Title 46 U.S.C., Sec. 802(b) 
prescribes that a corporation is not a citizen if the majority of 
voting power is not vested in citizens. But in a pledge to the 
United States the voting power would be in the hands of the 
members of the Commission who are citizens while in the case 
of outright transfer the title would be vested in the United 
States, which is not. 25 

24 In defraying operating expenses of a government owned corporation. 
Congress would do so directly and not through the farce of having one of 
its agencies make a contract with another. The fact is that Congress con¬ 
templated no such government operation as would be involved in owning 
a steamship company. 

25 Voting power was, of course, exercised under the pledge by citizens on 
behalf of the United States, but this was not inconsistent with the further 
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III 


Reply to the Argument That Appellants Are Not Entitled to 
Recover the Stock Even Though the Commission Lacked Power 
to Acquire Absolute Title (Def. Br. 91-94). 

In final desperation defendants argue that plaintiffs may not 
recover despite the Commission’s lack of power to acquire ab¬ 
solute title. 

The argument is in the very teeth of the prior decisions of 
this Court and of the Supreme Court. Each court distinctly held 
that the plaintiffs were entitled to recover in either of two 
events: (a) If the Commission had no power to acquire abso¬ 
lute title; or (b) if, properly construed, the contract was a 
pledge. 

We quote in a footnote what each Court has so clearly said. 20 

provision of Section 802(b) that a corporation is not a citizen if vot¬ 
ing power is exercised "in behalf of any person who is not a citizen of the 
United States," since the United States is not covered by the term "per¬ 
son." United States v. Cooper Corporation, 312 U.S. 600. 

■ JC The Supreme Court held (in Land v. Dollar, 330 U.S. 731 at 735): 

"The allegations of the complaint, if proved, would establish that 
petitioners are unlawfully withholding respondent’s property under 
the claim that it belongs to the United States. That conclusion would 
follow if either of respondent's contentions were established: (1) 
That the Commission had no authority to purchase the shares or 
acquire them outright; or (2) that, even though such authority 
existed, the 1938 contract resulted not in an outright transfer but 
in a pledge of the shares.” 

And again at page 739: 

"* * * if it is decided on the merits either that the contract was 
illegal or that respondents are pledgors, they [plaintiffs} are en¬ 
titled to possession of the shares as against petitioners [defendants} 

* * * •• 

This Court said (154 F.2d 307) : 

"Appellants contend that the 1938 contract represented nothing 
more than a pledge of the stock. This position is founded on two 
arguments: (1) The Commission was without authority to acquire 
absolute and unqualified title to the securities, and (2) the terms of 
the contract, and the circumstances under which it was entered into, 
require the court to interpret it as a security transaction. The debt 
originally owing the Commission has now been paid. Hence, if 
appellants' contention be correct the United States now has no inter¬ 
est in the collateral. * * * [p. 309} 

* * * In terms of any ultimate relief they occupy an 'either or’ 
relationship to each other, but at this point they are only alternative 
claims. * * *” [p. 310} 

"* * * if it should be found upon the trial of the present case 
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A. THE DEFENDANTS' ARGUMENT IS FORECLOSED BY THE LAW OF THE 
CASE. 

Consequently, the argument is not available to defendants. It 
is precluded by the "law of the case” (see O.B. 69). 

The expression "law of the case” is used to "express the duty 
of a lower court to follow what has been decided by a higher 
court at an earlier stage of the case” and "applies to everything 
decided, either expressly or by necessary implication” Munro 
v. Post, 102 F.2d 686, 688 (2 Cir.). The doctrine also applies 
to a re-examination by an appellate court of any question passed 
upon by it on a previous appeal. "* * * on a second appeal in 
the same case all questions adjudicated on the prior appeal are 
the law of the case and will not be reconsidered or readjudi¬ 
cated.” Russell & Co. v. People of Puerto Rico, 118 F.2d 225, 
229 (1 Cir.); Thompson v. Maxwell Land Grant and Railway 
Co., 168 U.S. 451. 27 

To avoid the "law of the case,” defendants argue that the 
issue on the prior appeal was whether the District Court erred 
in dismissing the suit for lack of jurisdiction. But the issue now 
presented was necessarily implicit in the jurisdictional issue and 
was necessarily decided, as an appraisal of defendants’ conten¬ 
tion demonstrates. 

The gist of the contention is that even though the Com¬ 
mission had no power to take ownership, ownership neverthe¬ 
less passed because, forsooth, the transaction was "executed” or 
because lack of power can be asserted only by the United States, 
and the like. But none of these arguments depend on any 
affirmative defensive pleading or any affirmative showing of 
fact by defendants. They constitute a response of "so what” 

that the defendants acted without authority in the first instance, or 
have by subsequent conduct overreached their statutory authority, 
their position becomes the same as that of the officials in the Lee 
case.” (fn. 6, p. 310) 

27 The doctrine extends to all matters without which the first decision 
could not have been rendered. Coats v. General Motors Corp., 11 Cal.2d 
601, 606, 81 Pac.2d 906, to all matters necessarily involved whether 
specifically presented or not, Raydure v. Lindley, 268 Fed. 338 (6 Cir.) 
and to all matters decided whether strictly essential to the decision or not. 
Wells v. Uoyd, 35 Cal. App. 2d 6, 11, 94 Pac.2d 373. 
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to the charge that the Commission lacked power—in other 
words, a demurrer. Were that demurrer sound, the decision 
of this Court and of the Supreme Court would have been 
erroneous. And in another context defendants make exactly 
that argument (Br. 99). 

Moreover, the contentions now made were not merely im¬ 
plicit in the prior appeal,—they were explicitly made by the 
defendants and were argued pro and con in the briefs. 28 

Furthermore, the issue was presented and necessarily decided 
on the first appeal, not only because the jurisdictional issue 
rested upon it, but independently. Regardless of the reason 
assigned by the lower court for its dismissal, its order would 
have had to be affirmed if sustainable upon any ground what¬ 
ever. Cf. Helvering v. Gowran, 302 U.S. 238, 245, and LeTulle 
v. Scofield , 308 U.S. 415. And, in seeking an affirmance, the 
defendants invoked that rule and argued not only that the suit 
was one against the United States but that the complaint stated 
no cause of action. 20 

To these arguments the plaintiffs then responded that the 
complaint did state a cause of action, if the Commission had no 

^See defendants’ (appellees') brief in this Court on the prior appeal 
(at pp. 45 and 46), plaintiffs’ (appellants') brief at p. 25, and plaintiffs’ 
(respondents’) brief in the Supreme Court, pp. 26 ana 27. 

In the briefs in the trial court before the first dismissal, see defendants’ 
brief, pp. 17, 33-39; on page 33 defendants said: 

"However, even if we were to assume, as plaintiffs contend, that the 
transaction was unauthorized, plaintiffs cannot now upset it. Plain¬ 
tiffs * * * permitted the provisions of the contract to be carried out 
in full. They cannot now be heard to say that the entire transaction 
should be treated as null and void.” 

And sec plaintiffs’ Reply Brief in the District Court before first appeal, 
at p. 19. 

^In their brief in this Court, at that time, at page 12, they said: 

"It is not clear whether the court below dismissed the action solely 
on the jurisdictional ground or on the further ground that appellants 
arc not entitled to any relief on the merits. But whatever the grounds 
of the decision below, we think it clear that the dismissal must be 
affirmed. Sec LeTulle v. Scopeld, 308 U.S. 415; Morley Constr. Co. 
v. Maryland Cos. Co., 300 U.S. 185.” 

And the caption at page 23 of their brief read: 

"Quite apart from the jurisdictional objections, appellants are not 
entitled to the relief sought in the complaint.” 







25 

legal authority to purchase the stock. While this Court did not 
then decide the legal issue of the Commission’s power, it did 
hold that if the Commission lacked that power the plaintiffs 
were entitled to recover. 

B. THE ARGUMENT IS UNSOUND ON ITS MERITS. 

Acquisitions of property by government agents without 
authority of statute are not merely unauthorized, they are pro¬ 
hibited (O.B. 71). The problem is not one of application of the 
rules of principal and agent existing between private individuals, 
or of ultra vires in the field of private corporations, but of Con¬ 
gressional grant of power to a government agency. "The law 
applicable to the authority of a Government employee is quite 
different to the law applicable to an agent or employee of a 
private individual or company.” Bayboro Marine Ways Co. v. 
United States, 72 F.Supp. 728, 750. 

Every acquisition, holding, or disposition of property by the 
Federal Government depends upon proper exercise of a consti¬ 
tutional grant of power and adequate Congressional authoriza¬ 
tion to the contracting officers, warranted by the Constitution 
and regular under statute. United States v. Allegheny County, 
322 U.S. 174, 182. Lack of validity or lack of power cannot be 
waived. Parkersburg v. Brown, 106 U.S. 487, 501. Lack of power 
results in nullity. Nullity passes no ownership. If the trans¬ 
action when it occurred did not transfer ownership, government 
officials cannot set up ownership in the government, and the 
owner is entitled to recover. This is precisely what was held 
in United States v. Lee, 106 U.S. 196, 199. 

In United States v. Tichenor, 12 Fed. 415, the United States 
claimed that defendants had quitclaimed certain land to it. The 
court said (p. 421) : 

"Neither did these conveyances of William and Eliza¬ 
beth Tichenor have the effect to vest any interest in the 
premises in the plaintiff. * * * there was no authority upon 
the part of the grantee to purchase, and therefore they 
were as conveyances void and inoperative. By section 7 
of the act of May 1, 1820 (3 St. 568: section 3736, Rev. 
St.), relating to the treasury, war and navy departments. 
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it is provided 'that no land shall be purchased on account 
of the United States except under a law authorizing such 
purchase.’ It is not claimed that there was any law au- • 
thorizing any one to purchase this property, and without 
such authority, the purchase was void. 11 Op. 202.” 

In City of Floydada v. American La France & Foamite In¬ 
dustries , 87 F.2d 820 (5 Cir.), appellee sold and delivered a fire 
truck to the City of Floydada, which was without the power to 
purchase it under the state constitution. The sale was therefore 
held to be void. "The title to the fire truck never passed to the 
City, but remained in the would-be vendor” (p. 821). 

In Larson v. Domestic and Foreign Commerce Ccrp., 337 U.S. 
682, the court said (p. 689): 

"* * * where the officer’s powers are limited by statute, 
his actions beyond those limitations are considered individ¬ 
ual and not sovereign actions. The officer is not doing the 
business which the sovereign has empowered him to do or 
he is doing it in a way which the sovereign has forbidden. 
His actions are ultra vires his authority and therefore may 
be made the object of specific relief.” 

Since the Commission had no legal authority to take outright 
title, its members have become tort feasors by holding the prop¬ 
erty after the debt was paid, and the dominant public interest 
is to see that the property is returned, not to balk justice by 
technical obstacles. The Supreme Court said in this very case 
(Land v. Dollar, 330 U.S. 731 at 738): 

"public officials may become tort-feasors by exceeding the 
limits of their authority. And where they unlawfully seize 
or hold a citizen’s realty or chattels * * * the dominant in¬ 
terest of the sovereign is then on the side of the victim, who 
may bring his possessory action to reclaim that which is 
wrongfully withheld.” 

The Commission could not, by making an unauthorized con¬ 
tract to purchase, create or manufacture the power or the right 
to hold the stock. 

Defendants (Br. 92) cite cases to the proposition that "limita¬ 
tions on the authority of a Government agency are for the benefit 
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o£ the Government, not for the benefit of those, such as the 
transferors here, who voluntarily contract with the agency.” But 
the cited cases do not relate to acts done beyond any granted 
power but to the irregular exercise of unquestioned power and 
particularly to authorized acts performed merely without com¬ 
pliance with particular conditions or formalities construed as 
being for the protection of the government, such as public ad¬ 
vertisements before the purchase of supplies or reduction of an 
authorized contract into a particular written form. 30 

One of the defendants’ most egregiously fallacious arguments 
is that the transaction was "executed,” and that therefore plain¬ 
tiffs cannot recover. Here again defendants are obsessed by their 
chronic illusion that they are the "United States.” The "United 
States” has not appeared and claimed ownership by virtue of the 
transaction. The defendants are mere individuals claiming no 
title in themselves, and if the United States might be able to 
assert rights on the theory of an "executed transaction,” no such 
argument is available to the defendants, who are strangers to 
the title. 

Moreover, it is sheer question begging to assert that the trans¬ 
action has been "executed” as an outright transfer of owner¬ 
ship. Since no power was ever conferred on the Commission to 
acquire the stock in private corporations except as security, any 
contract having the purpose or effect of transferring title would 
be ineffective, void and incapable of conferring or divesting 
rights, to the extent of a transfer by way of purchase, but it 
would be effective to transfer title to the extent legally per¬ 
missible. A pledge is also a transfer of title (O.B. 128, 129), 

s°Defendants often seek the aid of analogy in the field of corporation 
law. While the rules regarding the powers of government agents are far 
stricter, it is appropriate to note the statement in Louisville etc. Ry. Co. v. 
Louisville Trust Co., 174 U.S. 552 at 570: 

"The distinction between the doing by a corporation of an act 
beyond the scope of the powers granted to it by law, on the one 
side, and an irregularity in the exercise of the granted powers, on 
the other, is well established, and has been constantly recognized by 
this court.” 

Accord: Fairbanks, Morse & Co. v. Highland Glades Drainage 
Dist., 43 F.2d 867. 
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and a contract purporting to transfer title to any extent would 
serve to transfer it to the extent permitted, i.e., as security. The 
law in effect at the time an agreement is executed enters into and 
is a part of the contract. Northern Pacific Ry. v. Wall, 24l U.S. 
S7; Von Hoffman v. City of Quincy, 71 U.S. 535; City of Floy- 
dada v. American La France & Foamite Industries, 87 F.2d 820 
(5 Cir.). In the case last cited, a purchase being beyond the 
City's power, a transfer of possession was treated as a contract 
for hire. In Smoot v. United States, 38 Ct. Cl. 418, a lease for a 
term of years to the United States where the government agent 
was authorized to lease for a lesser period was held valid as a 
lease for the permissible term. 

This Court has itself, in its prior opinion, pointed out that, if 
the transfer was beyond the Commission's power as a purchase, 
it would be given effect as a pledge (see fn. 26, pp. 22, 23, 

Moreover, in order to assert that a sale was executed, what 
was done—the acts of consummation as distinguished from the 
preceding agreement—must be compatible only with a sale. If 
equally consistent with a transaction of another character, it 
cannot be said that what was executed was a sale. 

Here plaintiffs neither gave nor received anything not equally 
consistent with a pledge. What they did—subsequent to the 
agreement—was to endorse and deliver stock. This was their 
execution, but it is thoroughly consistent with a pledge. 

The same is true from the standpoint of what they received. 
Mr. Dollar and Dollar of California received nothing in hand. 
They received a paper purporting to be a release. But the paper 
is nothing unless recognized and given effect by the courts as 
an effective discharge. A government official has no authority 
to release rights of the government without specific grant of 
power, and the government is not bound by his action in pur¬ 
porting to do so; such a release is void and unenforceable. 
American Sales Corp. v. United States, 32 F.2d 141 (5 Cir.); 
Bayboro Marine Ways Co. v. United States, 72 F. Supp. 728. The 
releases here would be valid only as part of a substitution of 
collateral authorized under the 1938 amendment to Section 207 
of the Merchant Marine Act. Since the Commission had no 
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power to enter into the transaction as a purchase and sale, the 
releases as consideration for a purchase would be a nullity. 31 

Still again, the stock was never transferred to the "United 
States" but to the "United States Maritime Commission.” If 
the latter acted within its powers, that was a transfer to the 
United States. If the Commission acted beyond its powers, then 
no transfer to the United States ever occurred, i.e., there was no 
execution as a sale. As said in The Underwriter, 6 F.2d 937, 
939, 940 (aff. Maul v. United States, 21A U.S. 501): 

"* * * g ut ^ a g en t 0 f th e government is such only 
within the prescribed limits of his commission, and his 
commission cannot exceed the boundaries of the legislative 
grant which authorized its issuance to him. When, there¬ 
fore, an agent of the government acts in excess of the au¬ 
thority vested in him, his act from a legal standpoint is no 
longer the act of the government.” 

And see quotation from Larson v. Domestic and Foreign 
Commerce Corp., at p. 26, supra. 

Defendants base an argument on the subject of executed ultra 
vires contracts of private corporations. Not only is that subject 
foreign to the matter of powers of government officials, 32 but 
the basis of the decisions cited by defendants is the principle that 
no party in pari delicto may obtain relief from an executed 
illegal contract. 33 And the pari delicto rule has no application 
to a case such as the present. The invalidity of taking outright 
title arose, not from any violation by the plaintiffs of public 
policy or from any engagement by them in fraudulent trans¬ 
actions, but from lack of power in the Commission. No moral 
blame attaches to them. They were not in pari delicto. This 

31 The effectiveness of the releases was never put to a test, because Dollar 
of Delaware eventually paid the debt. 

32 For example, the principle which defendants invoke is that an executed 
ultra vires contract may not be assailed by either party. Yet it is elementary 
that the government is never bound by acts of its agents beyond their 
power, however "executed.’' 

33 See Harriman v. Northern Securities Co., 197 U.S. 244, at 295, 296, 
and St. Louis etc. Railroad v. Terre Haute etc. Railroad Company, 145 
U.S. 393, at 406-408. 
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very point was made by Chief Justice Taft, when he was a 
circuit judge, in City of Detroit v. Detroit City Ry. Co., 60 Fed. 
161. Holding the St. Louis case (supra, fn. 33) inapplicable, 
he said (pp. 163, 164): 

"It does not apply to a case like the present, where parties 
in entire good faith, with no intent to violate law or public 
policy, but by reason of a common mistake of law, make 
a contract, a stipulation of which is not binding to its 
full extent,—not because it is immoral or unlawful or 
against public policy, but simply for want of statutory 
power in the stipulating party. In such a case, to use the 
language of Mr. Justice Mathews, 'the policy of the law 
extends no further than merely to defeat what it does not 
permit, and imposes on the parties no penalty.’ Chapman 
v. County of Douglas, 107 U.S. 348, 356, 2 Sup. Ct. 62.” 

And in Parkersburg v. Brown, 106 U.S. 487, 503, the court 
said: 

" '* * * There was no illegality in the mere putting of the 
property by the O’Briens [the mortgagors] in the hands of 
the city. To deny a remedy to reclaim it is to give effect to 
the illegal contract. The illegality of that contract does 
not arise from any moral turpitude. The property was 
transferred under a contract which was merely malum 
prohibitum, and where the city was the principal offender. 
In such a case, the party receiving may be made to refund 
to the person from whom it has received property for the 
unauthorized purpose, the value of that which it has ac¬ 
tually received.’ * * *” 

After quoting this passage approvingly in Central Transp. Co. 
v. Pullman's Car Co., 139 U.S. 24, 59, the court went on to say 

(p. 60): 

"A contract ultra vires being unlawful and void, not be¬ 
cause it is in itself immoral, but because the corporation, 
by the law of its creation, is incapable of making it, the 
courts, while refusing to maintain any action upon the un¬ 
lawful contract, have always striven to do justice between 
the parties, so far as could be done consistently with 
adherence to law, by permitting property or money, parted 
with on the faith of the unlawful contract, to be recovered 
back, or compensation to be made for it.” 
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And cf. Marsh v. Fulton County, 77 U.S. 676, 684; Citizens 
National Bank v. Appleton, 216 U.S. 196, 205. 

The victim of a transaction or an acquiescent party to the 
improper act of the other party is not considered to be in pan 
delicto. 12 Am. Jur. 734, 735. 34 

Sometimes the principle of defendants’ ultra vires cases is 
rested on estoppel. But in Central Transp. Co. v. Pullman’s 
Palace Car Co., supra, the court said (pp. 59, 60): 

"A contract of a corporation, which is ultra vires, in the 
proper sense, that is to say * * * beyond the powers con¬ 
ferred upon it by the legislature, is not voidable only, but 
wholly void, and of no legal effect. * * * No performance 

on either side can give the unlawful contract any validity 
* * * 

"When a corporation is acting within the general scope 
of the powers conferred upon it by the legislature, the 
corporation, as well as persons contracting with it, may be 
estopped to deny that it has complied with the legal for¬ 
malities which are prerequisites * * * to its action because 
such requisites might in fact have been complied with. But 
when the contract is beyond the powers conferred upon it 
by existing laws, neither the corporation, nor the other 
party to the contract, can be estopped, by assenting to it, 
or by acting upon it, to show that it was prohibited by 
those laws.’’ 35 

®*Cf. Kentucky Natural Gas Corp v. Indiana, etc. Corp., 118 F.2d 831, 
834 (7 Cir.) ; Hartford-Empire Co. v. Glenshaw Glass Co., 47 F. Supp. 
711. 

As said in First Federal Savings & Loan Assn. v. Ansell, 68 Oh. App. 
369, 41 N.E.2d 420, at 423: 

"It is known that situations arise from which agreements ensue, 
where one party sits in the driver’s seat, and the other by force of 
necessity must, to attain an authorized goal, comply with the request 
of the first party or abandon his opportunity. In such cases the end 
sought to be attained is a legal one, but in order to reach that station, 
he is by a mild but effective compulsion required to participate in an 
act, which by force of public policy is declared to be illegal. In 
such a case it is obvious that the parties do not contract on equal 
terms. Desperate necessity motivates the compliance of the one, 
while power and greed may dominate the other. Can it be said in 
such situations that each are in equal fault? Our answer is no.” 
And cf. Morrison v. Landers, 56 C.A.2a 607, 133 Pac.2d 34. 

35 To the same effect: Granzow v. Village of Lyons, 89 F.2d 83, 85 (7 
Cir.); City of Areata v. Green, 156 Cal. 759, 106 Pac. 86; School Dist. 
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PART TWO: 

As a Matter of Construction the Agreement of August 15, 1938 
Provided for a Pledge of the Stock, a Substitution of Collateral, 
and Not a Sale (O.B. 113-197; Def. Br. 17 to 74). 


I. 

The Issue Is One for This Court, It Is Free to Place Its Own Con¬ 
struction on the Contract, and the Trial Court's Conclusion Is 
Entitled to No Weight (O.B. 113-116; Def. Br. 17-20). 

Orris r. Higgins. 13 Fed. Rules Service, Case 52a. 42 (2 Cir.), 
decided February 2, 1950, contains an exposition of this subject 
fully supporting plaintiffs’ contention. 

We submitted (O.B. 114) that the trial court’s "findings” 
on the construction of the contract "are entitled to no more 
consideration than the persuasiveness of their reasoning war¬ 
rants"—here, none at all. 

Defendants’ discussion, when anaylzed, admits this test of the 
measure of consideration to be given. Thus they cite Soy Food 
Mills v. Pillsbury Mills, Inc., 161 F.2d 22, 25 (7 Gr.) and 
United States v. Anderson, 108 F.2d 475 (7 Gr). Yet in both 
cases the crucial finding and judgment were reversed. 

In the Soy Food case the appellate court pointed out that it 
could judge as well as the trial court whether there was unfair 
competition, the issue in the case, and its statement that it gave 
to the trial court’s finding "consideration and weight because 
of its source” is equivalent to our own expression of the test. 
In the Anderson case the appellate court said (p. 478): 

"In the instant case the bulk of the record stands on 
documentary and stipulated evidence. The oral evidence 
adduced at the trial is not conflicting, nor does it present 
a question of credibility of the storyteller * * * So, the 
facts are not in dispute. The problem is one of construc¬ 
tion, one of application of the taxing statute. In such 
situations, the findings of the trial court, while worthy of 

So. S r. Twin Falls Mut. Fire Ins. Co., 30 Ida. 400, 164 Pac. 1174; 
Pearson v. Duncan & Son, 198 Ala. 25, 73 So. 406. 

And in Peoples Bank v. Eccles, 161 F.2d 636, 82 App. D.C. 126, this 
Court has said that no rule of estoppel applies "where the litigant charges 
that the administrative body has exceeded the authority conferred on it 
by statute but does not attack the validity of the statute” (p. 644). 
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great consideration are not conclusive * * * and, where 
the ultimate finding is a conclusion o£ law or at least a 
determination of a mixed question of law and fact, it is 
subject to judicial review, and on such review the appel¬ 
late court may substitute its judgment for that of the trial 
court * * *” 

The situation there described is similar to the present case. 

Defendants (Br. 19) would distinguish certain cases cited by 
us (O.B. 113, 114) as being jury cases. But for that reason 
they are all the stronger authority. They hold that the con¬ 
struction of a contract is for the court and not the jury. A trial 
judge in his review of a jury verdict is more limited than an 
appellate court in its review of the findings of a trial court, 
as the Supreme Court has pointed out in District of Columbia 
v. Pace, 320 U.S. 698, 702, where it affirmed this Court’s re¬ 
versal of a finding of fact. 1 So also, Orvis v. Higgins, supra. 

Since the construction of a contract is for the trial judge in 
a jury case, a fortiori, it is a question which an appellate court 
is always free to decide for itself. Defendants dte no cases to 
the contrary. 2 

Here, not only is the issue the construction of a contract, but 
the evidence is uncontradicted and undisputed, the great bulk 
documentary or stipulated. Aware of this, and aware also of 
the fact, as noted in District of Columbia v. Pace, supra, and 
Orvis v. Higgins, supra, that the proper place for the rule of 
presumptive correctness of findings is where the case depends 
on credibility of witnesses, defendants assert that "questions of 
the credibility of witnesses (R. Stanley Dollar, D. F. Houlihan 
and Reginald S. Laughlin, if not others) are involved." This is 

1 Cf. Stern, "Review of Findings of Administrators, Judges and Juries: 
A Comparative Analysis,” 58 Harv. Law Rev. 70, 80-89. 

2 They cite only four cases even involving contracts. Of these, three 
were concerned only with whether a particular oral agreement had been 
made, not with the construction of a contract admittedly in existence (Elm 
Corp. v. E. M. Rosenthal Jewelry Co., 82 App. D.C. 196, 161 F.2d 902; 
Maiatico v. Holden, 81 App. D.C. 1, 153 F.2d 654; Smith v. Fletcher, 
80 App. D.C. 263, 152 F.2d 20. In the fourth the court followed find¬ 
ings of intermediate facts. Sekulow v. 11th & F St. Valet, 82 App. D.C. 
244, 162 F.2d 19- 
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simply bald assertion. Not one specific item of fact is pointed 
to where there was any dispute, contradiction or issue of credi¬ 
bility. On this appeal we take the testimony of Mr. Laughlin 
(defendants’ witness) wherever he positively testified to any¬ 
thing as a fact. Mr. Houlihan was a highly respectable and dis¬ 
interested witness. Not only do defendants nowhere question 
any of his testimony, but they affirm it (cf. D. Br. 115). Nothing 
of fact testified to by Mr. Dollar is disputed, denied or ques¬ 
tioned. There was no impeachment, no contradictions, no cir¬ 
cumstances inconsistent with the positive sworn evidence of any 
of these witnesses on any precise point. No issue of credibility 
may be injected to befog the subject. See Twentieth Century- 
Fox Film Corp. v. Dieckhaus, 153 F.2d 893, 899 (2d col.) 
900 (1st col.) (8 Cir.). 

Credibility of a witness is put in its proper place where oral 
testimony plays a minor part as here, by Fleming v. Palmer, 123 
F.2d 749 (1 Cir.), one of the cases cited by defendants. The 
court said (p. 751): 

”In determining whether the [trial court’s] finding was 
correct, we shall examine documentary evidence which we 
are as competent to consider as the trial court, testimony 
on which there is no conflict, and for the most part only 
the testimony of Palmer and Soltero, so that the element 
of credibility will not be seriously involved.” 

The court there reversed the findings of the lower court. 

The issue in this case is completely open, and as said in 
Aetna Life Ins. Co. v. Kepler, 116 F.2d 1, 5 (8 Cir.): 

"This Court, with respect to jury-waived cases, is no 
longer merely a court of error which considers only ques¬ 
tions of law.” 

II. 

The Circumstances in Which the Agreement of August 15, 1938 
Was Made Demand the Conclusion That It Provides for a 
Pledge and Not a Sale (O.B. 119-126, 13-64, particularly 
39-42, 44-47, 49-56; Def. Br. 62-67). 

What defendants’ discussion admits is significant. 

1. They admit that the negotiations which ended in the 
agreement began in demands of the Commission for control of 
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the company to secure the debt and for a pledge of the stock. 

2. They do not deny that where a transaction begins as de¬ 
mands for security and ends in a transfer of property, the trans¬ 
fer is construed as a security transaction, unless the party who 
contends otherwise proves by the clearest evidence that there 
was a change in the nature of the negotiations. 

3. They nowhere contend that the Commission or any agent 
at any time informed or was informed by any plaintiff that the 
transaction under negotiation had changed, that outright owner¬ 
ship was expected, or that a sale was understood. Instead they 
note (Br. 65) that on June 19, 1938 Mr. Laughlin, the Com¬ 
mission’s counsel, wired to the Commission that he believed the 
Dollars would "agree to immediate transfer of absolute title.” 
An uncommunicated state of mind of a proposed transferee is, 
of course, irrelevant (see O.B. 125). And the fact demon¬ 
strates that Mr. Laughlin was capable of using the words "abso¬ 
lute transfer” if he wished. Yet he sedulously avoided using 
such words in any communication to the proposed transferors. 
Facts like these are strong evidence for plaintiffs. 3 4 

What, then, does defendants’ argument come to? Outside of 
the gratuitous statement that "everyone understood that the 
transfer was absolute” (Br. 66), the argument reduces itself to 
the bare assertion that Dollar of Delaware’s wire of June 16th 
and letter of June 17th were a clear departure from the sub¬ 
ject matter of the prior discussions. We submit that the facts 
simply do not support the assertion, and we refer to the discus¬ 
sion in our Opening Brief at pp. 119-125, 45-47, 49-52/ 

3 At page 65 defendants’ brief states that this wire was sent on June 
19, 1938 by Laughlin "after a series of conferences with the Dollar inter¬ 
ests.” There is no evidence in the record that Laughlin had any con¬ 
ferences at all after May until he presented his memorandum of June 21st 
(see O.B. 51, 52). 

4 One erroneous assertion of fact should be corrected. Defendants (Br. 
64) say that Dollar of Delaware, Mr. Dollar and Mr. Lorber refused to 
give guaranties. They were always willing to give guaranties; what they 
refused to do was secure the guaranties by all the property the Commission 
had demanded (see O.B. 46). The only party refusing to give any guaranty 
was The Robert Dollar Co., and The Robert Dollar Co. never transferred 
any of its stock to the Commission (see O.B. 57). 
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THE AVOWED PURPOSE OF THE COMMISSION WAS TO OBTAIN STOCK 
CONTROL; IF IT HAD ANOTHER PURPOSE. IT AMBUSHED THE TRANS¬ 
FERORS. 

We pointed out that "control” was what the Commission had 
long been demanding (O.B. 119-121), and that the agreement 
itself revealed the Commission’s dominant purpose as being to 
control the management to protect the debt (O.B. 145-146). 

In this connection, defendants make an assertion that contains 
a striking confession and a shocking claim. They say (Br. 4l) 
that "the Maritime Commission had two definite, independent 
interests in connection with acquisition of the stock. One was 
to obtain the voting control necessary to control the manage¬ 
ment of Dollar of Delaware. That was obtainable * * * by 
a pledge of the stock with voting rights.” The second "interest,” 
so they continue, was not to extend financial aid "to create 
common stock equity values in favor of persons who were un¬ 
willing to assume any financial obligations whatever.” 5 

Now the first of these two "interests” or "purposes” was 
conveyed to the proposed transferors, but no hint or intimation 
of the second was ever mentioned to them. Nor is that all. 
Whatever the facts were underlying the second "interest,” they 
were equally true at the time of the Houlihan-Wilcox report 
in March 1938, of the April 28th demands, and of the modi¬ 
fied demands of June 4th. Yet concededly on those occasions 
the Commission was asking only for control as security. And 
whatever the facts were, they were equally existent on June 8th 
—only 8 days before the Dollar of Delaware wire of June 16th 
—when the Chairman and General Counsel of the Commission 
told a Senate Committee, in obtaining amendment to the Bank¬ 
ruptcy Act in order to strengthen itself in the Dollar situation, 
that it had no purpose to destroy private ownership! 

If, then, this second "interest” thereafter leaped into the 
Commission’s mind, it never was revealed to the proposed trans¬ 
ferors. Defendants’ argument simply accuses their predecessors 
of an attempted ambush of plaintiffs. But the law of contracts 


5 The inference that the stockholders were unwilling to assume any 
financial obligations is false (see p. 20, fn. 22, supra). 
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will not permit a construction that works an ambush. And 
defendants' argument also amounts to a concession of the case 
in the light of the equitable principles applicable to the debtor- 
creditor relationship (discussed O.B. 153-168) to which we 
advert at pages 58*74, infra. 

THE AGREEMENT OF AUGUST 15. 1938 AND ALL DRAFTS OF IT WERE PRE¬ 
PARED BY COUNSEL FOR THE COMMISSION AND THEREFORE SHOULD 
BE INTERPRETED MORE STRONGLY AGAINST DEFENDANTS (O.B. 125- 
126; 53-56. DEF. BR. 20. 21). 

Defendants seek in two ways to escape the fact that all drafts 
of the agreement were prepared by the Commission and the 
consequent principle that the agreement must be construed 
against it. 

First (Br. 20), they would confine the rule of construction to 
form contracts, such as insurance policies and bills of lading. 
Nothing in the statement of the rule by the authorities sup¬ 
ports such a limitation (see 3 Williston on Contracts (Rev. Ed. 
1936), p. 1788; Restatement of Contracts (1932), Sec. 236(d)). 

In Cocke v. Vacuum Oil Co., 63 F.2d 406 (5 Cir.) (Hutche¬ 
son, J.), a contract of sale between appellee oil corporations and 
appellant dealers in oil leases was construed against appellees, 
and a judgment was reversed, because "the contract was finally 
drawn by appellees” (p. 409, 1st col.). 

Next, defendants assert that the contract was "the result of 
protracted negotiations and various drafts,” that there had been 
"suggestions and countersuggestions” for "guaranties, collateral 
and pledges,” and that it is not possible to identify the author 
of the language in dispute. There had been suggestions and 
countersuggestions, all prior to June 21, 1938, and we empha¬ 
size that they had all been for guaranties, collateral and pledges. 
But the rest of defendants’ assertion simply is not the fact. 
When it came to reducing the proposals to an agreement, that 
was done entirely by the Commission's attorneys. To say other¬ 
wise is to try to whisk facts out of existence by denying them. 
In this respect the case is like Cocke v. Vacuum Oil Co., supra. 

In the course of what occurred after Mr. Laughlin’s pres¬ 
entation to plaintiffs on June 21st of the first draft agreement. 
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• 

hardly any suggestions were made by Mr. Dollar or Dollar of 
California (none by Mr. Lorber), and such as were made were 
largely rejected. And none pertained to the language of the 
clauses relating to the stock. We traced this language in our 
Opening Brief (at pp. 148-150). Moreover, we placed in evi¬ 
dence every draft of the agreement, all of which were stipu¬ 
lated to have been prepared by Mr. Laughlin. There is no room 
for argument as to the facts. 

Defendants (Br. 21) erroneously assert that "at least one of 
the preliminary drafts was received by Mr. Laughlin from the 
Dollar interests.” This alleged draft (D. Ex. 80) was merely a 
copy of "Draft No. 2” (so stated, J.A. 1780), and Draft No. 2 
was prepared by Mr. Laughlin (so stipulated, P. Ex. 125, J.A. 
1093-1095). This copy, as produced by defendants from Mr. 
Laughlin’s files, had stapled to it a number of typewritten 
riders. Not one of the riders pertains to any clause relating 
to transfer of the stock (J.A. 1784-1793). Further, by compar¬ 
ing the riders with the next draft prepared by Mr. Laughlin 
(Draft No. 2A, set out at J.A. 1120-1133), it will be seen that 
the riders were utterly ignored and their suggestions did not 
find their way into any subsequent draft.® 

Moreover, there was no evidence that the riders came from 
any proposed transferor. 7 


c In Draft 2A each paragraph bore one number higher than the com¬ 
parable paragraph in Draft No. 2. Thus rider No. 6 is to be compared 
with paragraph 7 of Draft No. 2A, etc. Out of 10 riders, the suggestion 
of only one (rider 10) seems to have been followed, even partially, in 
Draft No. 2A, and that rider and its subject matter are an irrelevant 
subject. 

7 In Mr. Laughlin’s handwriting on this draft (not the riders) was the 
notation, "Rec’d from Dollar” and below it "July 21, 1938.” Confronted 
with the fact, evident on its face, that these two notations were written 
with different pencils, Mr. Laughlin admitted (J.A. 1816) that he did 
not know when the notations had been made or whether the date was 
correct, said that they might have been placed there long after the event, 
since from time to time it was his practice to clean out files and on doing 
so to make notations (J.A. 1816). He had no personal recollection of 
where he got the document and confessed that he could only guess (J.A. 
1781). 
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III. 


The Provisions of the Contract Show That It Provides for a Pledge 
and Not a Sale (O.B. 126-153; Def. Br. 20-56) 

One of the striking facts of defendants’ brief is that it buries 
the face of the agreement in a discussion of subsequent events 
and documents. 8 

We discuss their arguments concerning the subsequent mat¬ 
ters at a later point (pp. 74-84, infra). Clarity demands a sepa¬ 
rate consideration of what defendants say about the agreement. 

A. THERE IS NOTHING WHATEVER IN THE CONTRACT TO WARRANT A 
CONCLUSION THAT A SALE AND OUTRIGHT TRANSFER OF TITLE WERE 
INTENDED. 

The Word '‘Transfer” (O.B. 127-130; Def. Br. 21-28). 

Preliminarily, we note that defendants ignore the words of 
transfer used relative to the bulk of the stock but quote and 
confine attention to the words used relative to the stock subject 
to prior pledge to the Anglo Bank. That language indicated no 
transfer of ownership, but the language used for the bulk of 
the stock was even more colorless and neutral; it reads: "trans¬ 
fer, or caused to be transferred, all of said stock” (J.A. 34-35, 
paragraphs 1 and 2). 

We pointed out (O.B. 127-129) that a pledge of incorporeal 
property like corporate stock requires (a) a "transfer” and (b) 
a transfer of "title.” Defendants’ reply (Br. 26-27) is dis¬ 
ingenuous. They do not deny the principle; they do not deny 
that the particular authorities cited by us as evidencing that 
principle clearly do so. 9 They merely say that in some of the 
particular cases there was other language showing a pledge. 10 

8 The very caption of their discussion (Br. 20) is "The Adjustment 
Agreement and the Documents Executed Pursuant Thereto,” etc. 

defendants (Br. 27) accuse us of giving a "misleading” quotation 
from Nisbit v. Macon Bank & Trust Co., 12 Fed. 686, by "skillful elision.” 
Comparison of our quotation with that appearing in defendants’ brief 
shows that the omitted words do not alter the meaning whatever. 

10 They admit that Brown v. New York Life Ins. Company, 22 F. Supp. 
82, contained no other language. They say that in Hall v. Cayot, 141 Cal. 
13, 74 Pac. 299, the "agreement” provided that the stock was "hypothe- 


* 




40 

They do not deny that literally thousands of cases can be cited 
where, with no other language at all, transfers of title have 
been held to be mortgages or pledges. We cited dozens at a 
later point in our Opening Brief (O.B. 153-168, and particu¬ 
larly 167). 

The fact that in particular cases cited by us for the principle 
that a transfer of title is necessary to a pledge of stock, there 
was other language or circumstances from which a pledge was 
deducible is irrelevant. We did not point to the words "transfer 
title” as creating a pledge. What we said was that these words 
were as necessary to a pledge of corporate stock as to a sale 
and are frequently so used, and therefore, by themselves, signi¬ 
fied neither sale nor pledge, and that it was thus incumbent on 
defendants to point to something else. 

Thus defendants’ argument is guilty of the most elementary 
fallacy of logic. 11 Because the words "transfer title" can and 
frequently do convey ownership, defendants argue that they con¬ 
veyed ownership here. 

But since those words are compatible with either type of trans¬ 
action, their effect must be determined by reference elsewhere. 
If the parties approach each other as strangers, a sale is the 
likely transaction. If they already occupy a creditor-debtor rela¬ 
tionship, then the transaction is presumed to be a pledge, and 
the burden is on the party who claims otherwise to point to 
facts or language so demonstrating. This is distinctly an¬ 
nounced in Borland v. Nevada Bank, 99 Cal. 89, 33 Pac. 737, 
and defendants admit that it so holds (Br. 27). 

Even the term "sale” is often used to create a mere pledge. 
For example, Section 75 of the Uniform Sales Act {Cal. Civ. 

cated to secure payment of a certain promissory note.” In fact, there was 
no written agreement and no endorsement of the stock by the pledgor. The 
quoted words were a mere notation by the secretary of the corporation 
whose stock was being pledged. Defendants say that in Brewster v. Hartley, 
37 Gd. 15, the agreement provided that the stock would be issued "as 
security for moneys advanced.” No such words appeared in the stock 
certificates or in any accompanying agreement. The words which defend¬ 
ants quote appeared in the private resolution of the corporate pledgor, not 
in any agreement with the pledgee until long after the transfer. 

11 E.g.: Elm trees have leaves. This tree has leaves. Therefore this is 
an elm tree. 
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Code, Sec. 1795), which is in effect in over 36 states and the 
District of Columbia, provides: 

"The provisions of this act relating to contracts to sell and 
to sales do not apply, unless so stated, to any transaction 
in the form of a contract to sell or a sale which is in¬ 
tended to operate by way of mortgage, pledge, charge, or 
other security.” 

Similarly, the Uniform Stock Transfer Act, Section 22, states 
that "To 'purchase' includes to take as mortgagee or as pledgee” 
and that " 'Purchaser’ includes mortgagee and pledgee.” And 
Section 1 of the Uniform Conditional Sales Act contains the 
same definitions. 

Nothing so clearly shows the poverty of defendants’ position 
as the cases they cite (Br. 23) in support of the assertion that 
the words "all right, title and interest” "unquestionably import 
an absolute unqualified transfer of this stock.” The only one 
even relevant is Clarke v. Vast, 128 Cal. 422, 61 Pac. 72, and 
that case is direct authority against defendants. There plaintiff 
asserted ownership in a certain insurance policy. Defendants’ 
answer pleaded an instrument which purported "to assign and 
transfer all the right, title and interest of Clarke in said policy 
to the defendant” (p. 424). In California all allegations of an 
answer are deemed denied without a replication except that the 
due execution and genuineness of any instrument pleaded are 
admitted unless denied by affidavit. No affidavit having been 
filed, the court held that the instrument pleaded in the answer 
was admitted. But it also held that such admission did not 
admit that the assignment and transfer of all right, title and 
interest effected by it were for the purpose of anything but 
security. The court further held that, because the parties already 
occupied a creditor-debtor relationship, the burden was on the 
defendant to establish that the transfer of all right, title and 
interest was other than as security. 

Defendants’ other citations have not the remotest bearing on 
any issue in this case. 12 

12 For example: 

In Bourne v. Farrar, 180 N.C. 135, 104 S.E. 170, it was conceded that 
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Tbe Words ‘’Free and Clear“ (O.B. 130; D«f. Br. 23). 

Since, then, the words "transfer,” etc. do not by themselves 
indicate either sale or pledge, to what else in the agreement do 
defendants point?—only the words "free and clear of all liens 
and encumbrances.” These w'ords are as applicable to stock 
pledged as to stock sold (O.B. 130). Defendants reply that in 
case of pledge a general property remains in the pledgor. This 
is pointless. The pledgor’s interest is subordinated to the 
pledgee's, so that, unless there are other liens, the pledgee does 
hold free and clear of any prior charge. 

Absence of the Word "Pledge.” 

Instead of pointing to the presence of something, defendants 
weakly point to the absence of something, i.e., that the word 
"pledge” is not used to describe the agreed transfer (p. 24). 
Conversely, the agreement does not contain the word "sale” or 
srate that absolute ownership was transferred. Yet it was de¬ 
fendants’ predecessors who drafted the agreement. 13 

the instrument conveyed ownership, and the issue was ownership of what. 

Robertson v. Wilcox, 36 Conn. 426, and Noble v. Ft. Smith Wholesale 
Grocery Co., 34 Okla. 662, 127 Pac. 14, involved tangible personalty. A 
pledge of tangibles requires change of possession and not transfer of title, 
while a pledge of an incorporeal right, like stock, requires transfer of title. 
In both cases, too, the issue was the construction of the word "transfer” 
as used in a particular statute, and in the Noble case the statute contained 
its own definition. That case also recognizes that a "bill of sale” may con¬ 
stitute a pledge (p. 18). 

In Ex Parte Thomason, 16 Neb. 238, 20 N.W. 312, the court merely 
held that a physical removal of property from the county was not a transfer. 

13 Defendants here argue (Br. 25, 26 ) that Dollar of California and R. 
Stanley Dollar "had the assistance of able counsel throughout.” This is 
unfair, not true, and unsupported. By vivid contrast the Commission was 
represented by a phalanx of attorneys who directed every phase of the 
negotiations and drafted the contract. 

We base no affirmative claim on the fact that plaintiffs had little legal 
advice, since able attorneys were available in San Francisco, but defendants 
can make no contrary affirmative argument, since none were consulted in 
negotiating, drafting or signing the agreement. Defendants’ record cita¬ 
tions mention two names, Mr. Ferguson and Mr. Frank. Yet their activity 
or rather lade of activity was covered by stipulation. Mr. Ferguson did not 
become counsel for Mr. Dollar or Dollar of California until some time 
after the agreement had been entered into (J.A. 2045-6). Mr. Frank had 
been their attorney but "did not participate in any discussion” with the 
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Defendants argue that elsewhere the agreement uses the word 
"pledge.” But it does so, not in connection with the creation 
of any new legal relationship, but only descriptively to refer to 
an existing situation by the name it bore on its face, i.e., to 
the stock under prior pledge to the Anglo Bank. The argu¬ 
ment is a strange one for defendants to make in view of the 
fact that when the agreement wanted to provide for a "sale 
and purchase” it used the word "sale” but never used such 
words in reference to the stock (see O.B. 146-151). 

B. A LARGE NUMBER OF PROVISIONS AND ELEMENTS IN THE CONTRACT 
DEMONSTRATE THAT IT WAS A PLEDGE (O.B. 130-152; DEF. BR. 29-62). 

By contrast with the absence of anything indicating a sale, we 
point to many provisions indicating a pledge. We now con¬ 
sider defendants’ reply. 

1, Provisions with Respect to the Right of Transferee to Sell—Para. 23(d) 
(O.B. 130-132; Def. Br. 29-31). 

Defendants attempt in two ways to reply to the devastating 
effect of paragraph 23(d). First, they say (p. 30) that a 
"pledgee, as well as an owner, has no obligation to hold.” But, 
m the absence of an express provision, what the pledgee may 
do is merely to sell his pledge interest or to assign his claim 
with the security. In order for him to be able to sell the prop¬ 
erty before default free of the pledgor’s rights, there must be 
an express provision to that effect. (For this contrast, see 41 
Am. fur .—Pledges and Collateral Securities, Sections 63-68). 
This was the purpose and consequence of clause 23 (d ). 14 

Next defendants argue that they wished to negative a "moral” 
duty to retain old employees so as to be free to sell the stock 
to others, and mention is made of alleged negotiations with 
Matson Navigation Company. The evidence relative to Matson 

Commission or any agent "after the middle of June, 1938.” He advised 
his clients when consulted but it was not stipulated that he was consulted 
after the middle of June (J.A. 2046). 

14 Moreover, while a private creditor may assign his claim, the Commis¬ 
sion, holding the debt as agent for the United States, would never have 
had the authority to do so. All it could do with the pledge was to hold 
or to dispose of it under the terms of the pledge agreement. 
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was excluded as remote and irrelevant (J.A. 1805). An appellee 
may not, of course, base any argument on excluded offers of 
proof (see authorities cited at p. 78, fn. 41, infra). 

Nor does the argument have any substance. No one disputed 
the legal right of the management to let all employees go, and 
its "moral’' right was the same whether the new management 
took over as the result of a pledge or a sale. 15 

2. Contrast B ntwcn n Pa ra g ra phs 1 and 2 of the Contract, on the One Hand, 
and Paragraph 9, on the Other, and Significance of the Provisions Concern¬ 
ing Bights of the Commission Relative to the Stock Previoasly Pledged to 
the Anglo Bank (O.B. 146-151; Def. Br. 52-54), 

When the agreement desired to provide for a sale and pur¬ 
chase, it expressly used those terms but deliberately used no such 
terms relative to the stock (O.B. 146-151). 

What is defendants reply?—merely that a transfer of owner¬ 
ship could not have been called a sale because, say they, a sale 
means only a transfer in consideration of money! 

On the contrary, any transfer of ownership for a considera¬ 
tion, whatever the consideration, is a sale and purchase. The 
Uniform Sales Act provides that "A contract to sell * * * is 
a contract whereby the seller agrees to transfer the property 
* * * to the buyer for a consideration called the price” (Sec. 1; 
Cal. Civ. Code, Sec. 1721), and that "The price may be made 
payable in any personal property” (Sec. 9(2) Cal. Civ. Code, Sec. 
1729(2)). And see definition of "value” (Sec. 76; Cal. Civ. 


13 Furthermore, the very history of paragraph 23(d) answers the de¬ 
fendants' argument. A clause numbered 24 was first added in Draft No. 
2A (see O.B. 54) that "It is expressly understood and agreed * * * that 
the Commission has and shall have no duties or obligations whatsoever 
* * * except only such * * * as it herein expressly assumes and agrees 
to meet and perform * * * nor * * * to continue or to provide for the 
continuation of the operations or any part of the operations of Dollar of 
Delaware except as may in said agreements be expressly provided.” (J.A. 
1132 ). 

This clause sufficed to negative any "moral duties” relative to retention 
of employees. But the provision to which we refer, 23(d), is yet another 
provision and was added later, in Draft No. 3, as a concluding provision 
in Clause 24 (see J.A. 1147). Clause 24 became Clause 23 in the final 
agreement. 
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Code, Sec. 1796). Prior to 1938 that Act had been adopted in 36 
states. 10 

Defendants are harking back to antique and outmoded law to 
evade the reality of our argument, namely, that when the con¬ 
tract intended to show an absolute transfer of ownership, it said 
so, but failed to say so with respect to the stock. The ancient 
distinctions had long ago lost any meaning, and the Uniform 
Sales Act recognized what everyone long had understood and 
common usage. Cf. Gilbert v. Sleeper, 71 Cal. 290, 293, 12 Pac. 
172 (1886); Berger v. U. S. Steel Corporation, 63 N.J.E. 809, 
53 A. 68, 71 (1902); Hudson Iron Co. v. Alger, 54 N.Y. 173, 
177 (1873); 2 Blackstone’s Commentaries 446. 17 

3* The Express Provisions in Parograph 14 That the Transfer of the Stock Would 
Not Reduce the Indebtedness of Dollar of Delaware to Any Extent Whatever 
Is Compelling Evidence That the Contract Was for a Pledge (O.B. 132- 
138; Def. Br. 42-52). 

In their purported discussion of this subject (Br. 32-52) de¬ 
fendants devote the first ten pages to other matters, such as 
the value of the stock, the adequacy of the ships as security, and 
their contention that as a sale the transaction would be fair. 
We answer those matters at pages 58-68, 73, 74, infra. At this 
point we confine our reply to the immediate question. 

That question is the effect on the construction of the contract 
as a pledge or a sale of the striking factor of continuance of 
the full debt of Dollar of Delaware. 

The facts are clear. Dollar of California and Mr. Dollar were 
jointly and severally liable to the United States with Dollar of 
Delaware. As among the three co-obligors, the first two were 
sureties and the latter principal. But the joint and several obli¬ 
gation as respects the creditor existed because the creditor had 
insisted on it (see O.B. 7). When the United States consented 

16 For example, Massachusetts, 1908; New York, 1911; California, 
1931; District of Columbia, 1937. 

17 In a case of great notoriety in California, only recently decided at the 
time of this transaction, Robbins v. Pacific Eastern Corporation, 8 Cal.2d 
24l at 269, 65 Pac.2d 42 (1937), the court said: "In law, an exchange is 
two sales." 
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in 1929 to the transfer of the ships from Dollar of California 
to Dollar of Delaware, it was not satisfied with a mere surety 
liability of Mr. Dollar and Dollar of California but insisted that 
they be treated as principals as respects it. 

We pointed out (O.B. 134-136) that where debtors are jointly 
and severally liable, any payment by one in whole or in part, 
either in the manner provided by the contract or in some other 
manner, must reduce the obligation of the others pro tanto, 
and no contrary’ agreement is effective. Defendants reply that a 
surety may buy his release and that, if it so provided, this will 
not affect the debt of the principal. 

But the answer is plain. There may be several situations in 
which a surety’ relationship arises. Those occupying the relation¬ 
ship between themselves may be jointly and severally obligated 
as to the creditor or they may be only severally obligated. 18 As 
said in the Restatement of the Law of Security, Section 82, page 
230: 

'So far as the creditor is concerned, the surety may be the 
primary obligor. Where principal and surety are bound 
jointly, from the standpoint of the creditor there is no 
secondary’ liability.” 

And, again (232) : 

"Suretyship obligations are contractual, and the important 
point of inquiry should be the precise undertaking of the 
surety’ and the duty of the principal. The recognition of 
rhe existence of different forms of contractual suretyship 
and the emphasis upon the obligation assumed in a par¬ 
ticular case, are of greater significance than the distribution 
of labels to the various types of contracts.” 

As the Restatement further significantly cautions (p. 233): 
"None of these situations belongs solely to the field of surety¬ 
ship," and they are included in that category only because such 

1S A surety may be liable by himself, on a different obligation from that 
of the principal (e.g., to pay if the principal does not or to pay damages 
for the principal’s default on some other obligation than one for the pay¬ 
ment of money (see Restatement, Sec. 82, Comment f, p. 230)), or he 
may be jointly or jointly and severally liable with the principal on the 
same obligation. 
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of the rules as arise from the surety relationship would apply 
to all. But the surety aspect cannot displace other rules arising 
from other aspects of the situation. 

If surety and principal are severally liable, then the rule in¬ 
voked by defendants may apply, since the surety relationship is 
the only relationship. But if the debtors are jointly or jointly 
and severally liable, then the rule which we invoke applies. The 
authorities that lay down that rule make no exception in case of 
suretyship. Cf. 2 Williston on Contracts (Rev. Ed. 1936), Sec¬ 
tion 341, pp. 1008-1011, and Restatement of the Law of Con¬ 
tracts, Section 120. General language quoted by defendants that 
whether one is a surety depends on the debtors’ relation to 
each other is out of context and inapplicable to determine the 
effect of discharge or part payment in a case of joint and 
several obligations as respects the creditor. 19 

In 2 Williston on Contracts, Sec. 333, pp. 968-69 (Rev. Ed. 
1936), it is said that the rule relating to release of one joint 
debtor does not depend on the law of suretyship, and that 

"as a matter of pure common law in every case alike, a 
release of one of the debtors, whether principal, or surety, 
or partly principal and partly surety, discharges the others. 
* * * and an examination of the early cases discloses no 
inquiry or consideration of possible suretyship relations 
which the joint debtor released may have borne to his co¬ 
debtors.” 

The rule is the same whether the debtors are jointly or jointly 
and severally liable. Id. Sec. 334, p. 973. 

We have not invoked the strict rule of the common law that 
a release of one is a total discharge of the others but only that 
the value of what the one pays must at least be applied on the 
debt of the other, this being the modem view and the law in 
California (see O.B. 134-137). 

The governing law here is either that of California, where 
the contract was made, or that expressed by the United States 

19 In 4 Williston on Contracts, Sec. 1211, pp. 3481-82 (Rev. Ed. 1936) 
the question is simply whether the relation of principal and surety exists at 
all, and not whether it does so vis-a-vis the creditor. 

In Wendlandt v. Sohre, 37 Minn. 162, 33 N.W. 700, the action was 
a suit by one partner against another for indemnity. 
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Supreme Court. The California law is discussed in our Open¬ 
ing Brief (p. 137) and the views of the Supreme Court are 
expressed in New Orleans v. Gaines?s Adm’r, 138 U.S. 595, a 
case cited by defendants below but no longer relied on by them 
now. 

In the Gaines case, the City of New Orleans had purchased 
land and sold portions to many others. Gaines claimed that she 
or her ancestors and not the city’s vendor was the owner and 
prevailed in her claim. She sued the city’s vendees for rents 
and profits accruing while they were in possession and recovered 
judgments totaling $576,707.92. She then sued the city for this 
amount. Upon the basis of a rule of the civil law derived from 
the Code Napoleon which prevails in Louisiana, the court held 
that the city was the principal and its vendees sureties, and that 
Gaines could therefore hold the city liable (see 138 U.S. at 600, 
quoting from previous decision in 131 U.S. at 191, and see 
131 U.S. at pp. 210, 213). But the court held that if any of 
the judgments had been compromised for less, the city was en¬ 
titled to the benefit of the reduction (138 U.S. at 601, 131 U.S. 
at 220). On retrial it was shown that Gaines had released 
some of the vendees for amounts totaling $15,394.50 (138 U.S. 
at 602), but reserved her rights against the city. The city 
claimed that the releases discharged it in full; Gaines claimed 
that no credit should be given the city at all. The trial court 
rejected both claims and gave judgment for $561,313.42, thus 
deducting the $15,394.50 (138 U.S. at 605). Both sides ap¬ 
pealed, and the Supreme Court rejected both appeals and 
affirmed (pp. 615, 6l6). 

Defendants’ citations consist of a meager handful of cases 
collected from musty volumes. Peer v. Kean, 14 Mich. 354 
(1866), involved the liability of the maker of a note (the 
principal) upon discharge of an endorser, whose liability was 
several, not joint. Farmer’s and Mechanic’s Bank v. Rathhone, 

26 Vt. 19 (1852), involved the liability of the acceptor of a 
draft (the principal) upon the release of the drawer, whose 
liability was merely secondary and several. Bridges v. Phillips, 

17 Tex. 128 (1856), involved sureties on a note, and the ques- 
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tion as to whether release of the surety discharged the principal 
entirely, not whether credit should be given. In Mcllbenny v. 
Blum, 68 Tex. 197, 4 S.W. 367 (1887), the debtors were joint 
obligors, but it is the only case of that character, and it does not 
represent the law to which recognition has been given by the 
authorities such as Williston and the Restatement. 

The only federal case cited is In Re Kimbrough-Veasey Co., 
292 Fed. 757 (N.D. Ga.), where the relationship was not that 
of joint debtors at all but was the conventional one of principal 
and surety in its very inception. Too, the court there, sitting 
in Georgia, was merely applying Georgia law; it relied on the 
Georgia decision of Gilstrap v. Smith, 101 Ga. 120, 28 S.E. 608, 
another case cited by defendants, which was based on Georgia 
Civil Code (1895), Section 2970 (now Georgia Code of 1933, 
Sections 103-201). Thus two of defendants’ diligently exhumed 
cases merely apply a local statute. 

Defendants also cite two old texts, Pingrey on Suretyship and 
Guaranty, published in 1901, and Brandt on the Law of Surety¬ 
ship and Guaranty, published in 1905. Both deal only with the 
conventional suretyship, and the cases cited by these two texts 
fully support us. 20 

Defendants seek to rationalize a difference between the release 
of one of several joint obligors and a release of a surety (Def. 
Br. 46). The say that a principal is not entitled to contribution 
from a surety and therefore is not prejudiced by release of the 
surety, whereas one joint obligor is entitled to contribution from 

20 The cases cited are the two Texas cases and three others, Mortland v. 
Himes, 8 Pa. St. 265 (1848), Bur son v. Kincaid, 3 Pen & Watts. (Pa. 
1831) 57, and Carrol v. Corbitt, 57 Ala. 579 (1877). In the Carrol case 
a surety paid $1000 for discharge on a debt of $2200. While it was held 
that this did not release the principal, it was also held that the principal 
was entitled to credit and was liable only for the balance. In the Mortland 
case the court drew precisely the distinction we make, to wit, that a release 
of one joint, or joint and several, debtor necessarily releases the other or 
requires that credit be given the other, whereas in the case of several obli¬ 
gors this is not so; and the rule as to surety-principal was derived from 
the fact that their liabilities are several. In Burson v. Kincaid, the court 
made the same distinction between joint obligors and several obligors, and 
there a release was given to the estate of a decedent without consideration, 
and no question arose concerning applying credit. 
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the other and would have his liability increased if the release 
of the other did not reduce the debt. Williston rejects this 
verv reasoning as the basis of the right of the co-debtor be¬ 
cause, as he points out, no release of one joint obligor could 
affect the right of the unreleased obligor to contribution from 
the other. 2 Williston on Contracts (Rev. ed.) 968. His liability 
could not be enhanced. Thus, whether one obligor will or will 
not have his liability enhanced is not the rationale of the rule. 
The rationale is that there is only one debt, and it is not just 
that the creditor should be paid more than once. 

In short, when the obligors occupy toward the creditor the 
relationship of joint or joint and several obligors, the rule in 
such cases applies, whether or not there is also a surety rela¬ 
tionship between the obligors. 

It is always an unjustifiable enrichment to a creditor to get 
a payment from one debtor and still collect the debt in full 
from the co-debtor. The principle applies all the more here, 
where the creditor insists that it had a right to be paid in full 
and m ,et to own the debtor as well. 

Finally, the defendants adopt a circuitous argument (Def. 
Br. 48-52) to escape the principle stated in Section 120 of the 
Restatement of Contracts. They say that Section 120(1) does 
not apply, because it relates only to performance of the contract 
as written. True, but Section 120(2) does apply to a case 
where performance by the released obligor is other than as 
originally promised. The difference between Sections 120(1) 
and 120(2) is that when the former applies, credit must be 
given to other obligors even where the debt is merely several, 
while under Section 120(2) such credit must be given only if 
the debt is joint or joint and several. But here the debt was 
joint and several so that the difference between Sections 120(1) 
and 120(2) is immaterial. 

Defendants then refer to Section 120(3) to argue that credit 
to other obligors is necessary only in the absence of an agree¬ 
ment to the contrary. But this qualification is true only if 
there is a mere covenant not to sue, a promise of forbearance. 
This qualification does not apply, and no such agreement will 
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be recognized, in the case of a release (cf. Restatement, p. 140). 
Here the agreement of August 15, 1938 provided, not merely 
for a covenant to forbear, but for an outright release. 

Consequently, defendants struggle to convert the release into 
a mere covenant not to sue. To this end they point to Restate¬ 
ment, Section 122, for a principle that a release coupled with 
a reservation of rights against co-debtors will be treated as a 
covenant not to sue. But Section 122 relates to the question 
whether the co-debtor will be completely discharged and not 
to the question whether he must receive pro tanto credit. That 
this is the meaning of Section 122 is not only clear on its face, 
but to give it any other meaning would make it inconsistent 
with Section 120. Section 120(3) expressly makes a distinction 
between insertion of a reservation of rights against other joint 
obligors in a release and in a promise to forbear, so far as 
effect on the right to pro tanto credit is concerned. Defendants’ 
reasoning would eliminate the distinction. 

This confusion between total discharge of co-debtors and the 
right to pro tanto credit is reflected in the last several pages of 
defendants’ discussion of the subject (Br. 49-52). There they 
argue that a release of one does not discharge the other. We 
have not contended that the release would totally discharge the 
others but that the value of whatever was paid had to be 
applied on the debt of the remaining obligors unless the trans¬ 
action were a substitution of collateral. California makes no 
distinction between a release and an agreement to forbear so 
far as discharging other debtors is concerned—neither discharges 
—but it does recognize a distinction between discharging the 
other debtors and merely diminishing their obligation by the 
amount of what was paid (see O.B. 137). And this is pre¬ 
cisely the substance of the authorities cited by defendants. 

While no express reservation of rights against co-debtors may 
now be necessary to prevent a release of one from discharging 
the others, no such express reservation in either a release or a 
promise of forbearance will be given effect to destroy the right 
of the other debtors to credit for what was paid. 
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Defendants paraphrase Parmelee v. Lawrence, 44 III. 405, 
at length. That case supports plaintiffs, for the whole point of 
the present discussion concerning paragraph 14 of the agree¬ 
ment of August 1938 is its bearing on the construction of the 
contract as being for a pledge and not a sale. In the Parmelee 
case, in order to escape their debt, the debtors first contended 
that they had sold property outright rather than borrowed money 
upon the security of the property. They next claimed that they 
had been fully discharged by a release of one on payment by 
him of $22,557 on the debt of $50,000. The court refused to 
follow either contention. It held that a deed absolute should be 
treated as a mortgage, and it did not allow recovery of $50,000 
but only the "amount due” (p. 409). 

4. Lock of Any Adequate Consideration to Transferors Lorber, Admiral Oriental 
Line, Mortimer Ffeishhacker and the Estate of J. Harold Dollar for a Sale of 
Their Stock (O.B. 138-141; Def. Br. 36). 

Defendants’ only argument on this subject is that the trans¬ 
ferors were trying to protect investments in preferred stock! We 
showed how absurd that contention is (O.B. 141) noting, among 
other things, that the assets of the company were concededly 
more than sufficient to protect the preferred stockholders in full 
on foreclosure. Defendants’ reply consists of erroneously charac¬ 
terizing what we said as asking "this Court to believe that be¬ 
cause a corporation has assets at book value [italics are defend¬ 
ants’] in excess of its liabilities, it is certain that those assets 
will realize their book value in bankruptcy liquidation.” 

But "book values” have nothing to do with the matter. We 
rest on minimum actual values—"true values,” as Commissioner 
Truitt said in a report to the Commission in September 1938, 
which the Commission approved and on which we rely (see 
O.B. 63). That report said (J.A. 1264, 1265): 

"Further on this question of valuation, at no place have 
I stated that my conclusions were reached on the book 
values of the vessels. Neither did the report made by 
Messrs. Dunne, Radner, and Lawrence in 1937, nor the 
Houlihan-Wilcox report of 1938 rely on these book values, 
which were set up when Dollar of Delaware was organ¬ 
ized nine years ago. Both the reports just mentioned and 
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my conclusions were based upon appraisals of market values 
('true* values, to use my colleague’s expression) made first 
by Mr. Mausshardt, second by the well-known surveyor 
and appraiser in San Francisco, Mr. Pillsbury and third 
estimates made by Messrs. Dunne, Radner, and Lawrence 
themselves.” 

The report continued: 

"All of these appraisals to my mind justify the conclusion 
that vessel values are substantially in excess of the total 
mortgage debt which would be secured by these vessels 
upon the consummation of the adjustment plan.” 

Since the proposed new debt of $4,500,000 was a third 
greater than the amount of the preferred stock, 21 a fortiori the 
ships were worth more than enough to care for the old debt 
plus the preferred stock. 

Defendants admitted that every asset on the company’s bal¬ 
ance sheet was stated at fair value except the ships and one 
other item (J.A. 1859, and see pp. 66-68, infra). Their own 
witness, Mr. Poole, then substituted for the book values of the 
two quesitoned items what defendants contended was the fair 
value and came up with a plus value for the common stock (see 
p. 68, infra). This necessarily means that the assets on fore¬ 
closure would be worth enough to pay in full all debts and the 
preferred stock. 

The substance, then, of defendants' argument is that the Com¬ 
mission had the power to force a wanton sacrifice of the ships 
at a grossly inadequate figure. But this would have been a 
violent abuse of power upon which defendants can predicate 
no argument. We refer to our discussion of this at pp. 58-74, 
infra. 

Moreover, some of the transferors had no preferred stock. 
Defendants would evade the fact that Mortimer Fleishhacker 
had none by arguing that the Anglo Bank was a creditor of 
Dollar of Delaware, and that Mr. Fleishhacker was a stockholder 


21 $3,359,300 par (J.A. 1293)- 
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of the Anglo. He owned only y 2 of 1% of the Anglo stock 

(O. B. 141), and since the debts would take priority even 

over the preferred stock, the danger that the Anglo would lose 

any of its creditor's rights was nil. 

Defendants' discussion seems designed to confuse. It refers 

back to page 6 of the brief where it is said: 

"At the time of executing the Adjustment Agreement, 
appellants Dollar of California and Robert Dollar Co., 
as well as Admiral Oriental Line, Pacific Lighterage Cor¬ 
poration, Olympic Refining Company and the Anglo Bank 
owned a total of over 27,000 shares of the preferred stock 
of Dollar of Delaware.” 

But over 42^- of this figure was owned by the Anglo Bank, 
and over ly-f/c by the Robert Dollar Co. Yet neither trans¬ 
ferred any stock to the Commission. The Anglo was not asked 
to do so, and The Robert Dollar Co. absolutely declined to do so 
and never did (see O.B. 57). Thus their preferred stockhold¬ 
ings cannot be remotely relevant. 


5. Defendants’ Dilemma in Claiming That a Release of R. Stanley Dollar and 
Dollar of California Constituted a Consideration for an Outright Transfer 
of Ownership:—Further Discussion of Consideration Claimed to Hare Been 
Received by Mr. Dollar and Dollar of California (O.B. 142-145; Def. Br. 
39-42). 

Defendants’ brief intimates (at pp. 32 and 52) that Mr. 
Dollar and Dollar of California received something other than 
the releases as consideration. But it nowhere openly states what 
these supposed considerations were. 

It is evidently suggested (e.g. at p. 37) that the granting of 
loans to Dollar of Delaware was a consideration to the owners 
of the controlling stock of the borrower for transfer of that 
ownership. This is like saying that as consideration for a loan 
to repair a house, the owner transfers ownership of the house 
to the lender. The granting of a loan at the time of a transfer 
of property is well-nigh conclusive evidence that the transfer is 
by way of security. As said in 4 Pomeroy’s Equity jurisprudence 
(5th ed., 1941), p. 577: 
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"* * * If there is an indebtedness or liability between 
the parties, either a debt existing prior to the conveyance, 
or a debt arising from a loan made at the time of the con¬ 
veyance, or from any other cause, and this debt is still left 
subsisting, not being discharged or satisfied by the con¬ 
veyance, * * * then the whole transaction amounts to a 
mortgage, whatever language the parties may have used, 
and whatever stipulations they may have inserted in the 
instruments.” 

Defendants assert that transfer of stock as consideration for 
a loan to the corporation is familiar procedure and is "fair and 
reasonable.” None of the cases cited remotely justifies a conten¬ 
tion that it is a normal procedure for the shareholders of a 
corporation to give up their stock to a lender of funds to the 
corporation whereby the lender not only becomes the creditor 
but the owner of the debtor as well. 

In French v. Shoemaker, 14 Wall. 314, there was a dispute 
over ownership of certain properties. In settlement the parties 
agreed to a transfer of the properties to a new corporation and 
the issuance to the disputants of its stock in certain propor¬ 
tions, and French agreed, for a loan to himself, to transfer 
his new stock to another party. But the transfer was not out¬ 
right; it was merely as security. The plaintiff (the transferee) 
in his complaint offered to reconvey on repayment of the money 
(14 Wall. 320), and the prayer of the complaint was that the 
court order foreclosure and sell the security to pay the loan 
(320, 321). 

The other cases cited are even less in point. 22 

It also seems to be suggested that granting of a subsidy to 
Dollar of Delaware was consideration for the transfer of own- 

22 Handley v. Stutz, 139 U.S. 417, involved the power of a corporation 
to authorize and issue additional capital stock and to sell it. There certain 
shares of stock and certain bonds were sold together as a unit for fair 
value. There is no resemblance between that case and the situation claimed 
by defendants here, to wit, that in consideration for a loan to a corporation 
its stockholders gave to the lender their stock and thus gave it ownership of 
the corporation. 

In Commissioner of Internal Revenue v. Wright, 47 F.2d 871, a stock¬ 
holder transferred stock to another as compensation for becoming manager 
of the corporation; the stock did not go to the creditor. 








56 

ership. This is the same as suggesting that the Commission 
used its authority to grant subsidies for an improper purpose 
(see p. 19, supra), that a power given it by Congress to equalize 
American competitors with foreign competitors was used by it 
as a bartering device to acquire property! 

The performance of an official duty is not the subject of 
barter and will not be held to be consideration for acquiescence 
in an exaction by the officials. See Oswald v. City of El Centro, 
211 Cal. 45, 292 Pac. 1073, 71 A.L.R. 899; and Annotation 
904. There a paving contractor applied to the city trustees for 
extension of time in which to perform a street improvement 
contract. The city trustees refused unless he would give the city 
a long-term lease on certain property at a nominal rental. Fail¬ 
ure to obtain the extension would have been ruinous, and he 
therefore acquiesced. The lease was held void for lack of con¬ 
sideration. 


The Defendants' Dilemma . 

In short, there was no consideration for a transfer of owner¬ 
ship unless it can be found in the releases. 23 And we have shown 

^In its statement of facts (pp. 8, 9) defendants' brief mentions a 
number of provisions in the contract but does not again refer to them or 
contend that the}’ were consideration. But because in the trial court defend¬ 
ant did so contend, we briefly review them. 

(a) Agreement by Dollar of Delaware—not by the Commission—to 
relinquish the use of the Dollar name and flag: This was not consideration 
but a condition, and as consistent with a substitution of collateral as a 
transfer of ownership (see O.B. 176-177). 

(b) Agreement (para. 15, J.A. 43) by Dollar of Delaware—not by 
the Commission—to hold certain parties harmless on a liability of Dollar 
of Delaware under a contract with Matson Navigation Company. The 
Matson contract provided for payments to Matson with respect to sailings 
in the Hawaiian trade (J.A. 1728-1736), but the amount owing to Matson 
under this contract "arose by reason of operations of Dollar of Delaware” 
(Stipulated, J.A. 1728). Any liability the others would have would be 
as sureties for Dollar of Delaware, and the latter was already therefore 
under the legal duty to indemnify them. The promise to do so was no 
more than a promise to do what Dollar of Delaware was already bound 
to do and therefore no consideration at all. 1 l Villiston on Contracts, Rev. 
Ed., p. 443. Sec. 130; Ochs r. Equitable Life Assurance Society, 111 F.2d 
S4S at 854 (8 Cir.) ; Parrot v. Mexican Central Railway Co., 207 Mass. 
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(O.B. 142-145) that any argument based on the releases places 
defendants in a dilemma: If the ships were worth more than 
the debt, the co-obligors were being released of no real liability; 
for the releases to cover a real liability, it would be necessary for 
the ships to be worth less than the debt; in that event the stock 
would be worthless, and the Commission would be giving up 
valuable property of the United States for nothing. 

Other arguments of defendants impale them on the horns of 
the same dilemma. Thus, in excusing failure to give any credit 
on the debt defendants contend that the stock had no ascertain¬ 
able value (Br. 52). Yet, if the stock was worthless, i.e., if 
it had no value except as security in giving the Commission 
control of management until the debt was paid, why do defend¬ 
ants insist that it was seeking ownership ? 

The defendants’ answer comes down to this: The stock must 
be looked at from two different standpoints. It was worthless 
to the transferors and their liability was great. But to the Com¬ 
mission the stock was of great value, and it was giving up no 
real claim of the United States! 

This anomaly arose, so the argument necessarily means, be¬ 
cause the Commission could, if it saw fit to abuse its power, 

184, 194, 93 N.E. 590, 594 

(c) Agreement (in para. 16, J.A. 43) by Dollar of Delaware—not the 
Commission—to "hold R. Stanley Dollar * * * harmless by reason of 
his personal guaranty of February 20, 1934 to London Steamship Owners 
Mutual Insurance Association, Ltd.” (J.A. 1721). This was a guarantee of 
Dollar of Delaware’s liability for premiums for ship insurance. Since his 
liability was only that of a guarantor, Dollar of Delaware was already 
under the duty to indemnify him. 

(d) Agreement (in para. 7, 8, 9; J-A. 38-40) by Dollar of Delaware 
—not by the Commission—to assume the leases used by The Robert Dol¬ 
lar Co. under its managing agency contract and a lease of space in the 
Robert Dollar Building, and to take the physical facilities of The Robert 
Dollar Co. at fair value. 

This was consideration moving not to the transferors but in the other 
direction at the demand of the Commission. The Robert Dollar Co. had 
been the managing agent of Dollar of Delaware under a managing agent 
agreement, and the Commission wanted this agreement cancelled and the 
agent’s facilities transferred to Dollar of Delaware. In the Second Blue 
Book (pp. 54, 55) it described this as one of its fundamental objectives. 
And from the beginning this was one of its demands (cf. J.A. 583, 873, 
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force the sale of the ships at vastly less than fair value and 
thereby obtain a deficiency judgment; it threatened to do this; 
and the transferors believed the threats and were frightened 
by them. 

This argument at once condemns the defendants under the 
equitable principles governing the creditor-debtor relationship 
to which we now turn. 


IV. 

Construed in the Light of the Special Rules and Principles Appli¬ 
cable to the Relationship of Debtor and Creditor or Mortgagor 
and Mortgagee, the Character of a Security Transaction Is 
Necessarily Imposed on the Agreement. Here the Value of the 
Stock, the Adequacy of Previous Security, and the Adequacy 
of Consideration Also Reviewed (O.B. 153-175; Def. Br. 32- 
42. 67-73). 

Defendants say (Br. 67) that they approach the present sub¬ 
ject with our "concession * * * that the Commission * * * 
acted throughout without any improper motives." What we said 
(O.B. 170) was that plaintiffs’ case required no imputation of 
bad motives to the Commission and that we had never made any, 
but that the trial court’s reasoning necessarily did. And the 
basic argument by which defendants seek to support the agree¬ 
ment as a sale also condemns the Commission’s motives. This 
is the cardinal fact about it. It is not we but defendants who 
would characterize the conduct of their predecessors as other 
than fair and honorable. The defendants’ own argument re¬ 
quires a reversal of the judgment under the equitable principles 
now discussed. 

A. DEFENDANTS* ATTEMPT TO JUSTIFY THE CONSTRUCTION OF A SALE ON 
THE GROUND THAT THE TRUE VALUE OF THE COMPANY MUST BE 
IGNORED BECAUSE THE COMMISSION COULD HAVE FORCED THE 
COMPANY INTO RUIN DEMANDS REVERSAL OF THE JUDGMENT. 

The essence of defendants’ argument (Br. 32-42) is that the 
stock had a Jekyll and Hyde nature: It was worthless to the 
owners but of immeasurable worth to the Commission. In 1938 
the Commission approved the transaction after judging the value 
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of the ships and of the company on the basis of earning power 
and as a going concern. On this basis the tremendous worth of 
the ships and of the common stock was then recognized beyond 
breath of question (see O.B. 60-61) and is not now questioned. 
Instead, defendants now insist that the elements of earning 
power, of going concern, of good will and the like must be 
ignored. This is the first element of their argument. The next 
is that they would not assign fair value to the ships, even as 
divorced from a going concern. 

We have shown (O.B. 42-43, 61-64) and we shall show at 
pp. 64-68, infra, that the ships were adequate security and the 
stock was of substantial value, even at a forced sale of the ships. 
But, for the moment, we meet defendants on their own ground, 
because their argument is revealing. 

The first fallacy consists of ignoring going concern value and 
earning power because the Commission had the power to force 
Dollar of Delaware out of business. 

The inconsistencies in defendants’ argument are patent. The 
Commission wanted the company as a going concern; it wanted 
the tremendous good will, the operating organization, the net¬ 
work of offices, terminals and business connections throughout 
the world. Otherwise it would have been content to obtain the 
ships on foreclosure. It preferred the going concern as security, 
as we contend, or as defendants contend, it wanted to own the 
going concern. Either way, it is necessarily conceded that the 
company had great earning power. Otherwise the Commission 
would not have wanted the stock. 

Defendants argue that unless $4,500,000 was advanced by the 
government, the company would go under. This necessarily 
concedes that, if the advance was made, the earning power 
would be adequate security for all loans, new and old. They 
do not deny that the Commission in September 1938 so con¬ 
cluded. They do not claim that the Commission’s conclusion 
was at fault. They do not deny that $2,500,000 of the new loan 
was to come from the R.F.C., and that the very reason why 
Congress created the R.F.C. was to assist private business over 
difficulties where the prospects for future success, as here, were 
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excellent. Such, too, was one of the purposes for which Con¬ 
gress created the Commission. 

Nevertheless, defendants now insist that because of the Com¬ 
mission’s unique position, it could coerce the owners into part¬ 
ing with the stock for nothing, thus denying to the owners the 
going concern value and good will while obtaining it for the 
United States. This, then, is defendants’ conception of fairness. 

Defendants’ argument also necessarily concedes that unless the 
Commission itself forced a sale at a grossly inadequate price, 
the mortgaged ships themselves were worth more than enough 
to secure both the old $7,500,000 debt and the new loan of 
$4,500,000 (see O.B. 42). They argue, however, that at a 
"forced sale” the ships could bring less than their fair value 
and result in deficiency judgment. But a sale at mortgage fore¬ 
closure would not mean a forced sale at less than true value, 
unless the Commission willed it so. All other creditors were 
solidly behind Dollar of Delaware. No creditor but the Com¬ 
mission was threatening foreclosure or bankruptcy. A federal 
court would be under the duty, in Section 77B proceedings, 
to prevent a sacrifice. It was the Commission that removed this 
barrier against injustice by obtaining the amendment to the 
Bankruptcy Act in June 1938 (see O.B. 47-49). The Commis¬ 
sion’s unique and dominating control (see O.B. 14, 15) placed 
on it the greater burden of equitable and fair dealing. The 
fact that it had the power, if it saw fit to abuse it, to exclude 
all other bidders and thus buy in the mortgaged properties at 
amounts vastly less than their real worth, and the fact that 
threats to do so were actually made, cannot affect the true value 
of the corporate assets. The value of ships in foreign markets 
was an important element of value. Cf. United States v. To¬ 
ronto, Hamilton & Buffalo Nav. Company, 94 L.Ed. 162 at 167, 
338 U.S. (prelim.) 396. And the fact that the Commission had 
the legal power to deny the right to sell to foreign buyers does 
not destroy value but magnifies the inequity of defendants’ argu¬ 
ment. All such threats by a mortgagee but demonstrate its oppor¬ 
tunity and its willingness to drive a hard bargain and call into 
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play the equitable principles on which we rely (O.B. 153, 
et seq.). 24 

We submit that one thing is clear. If the creditor was not 
the United States and if it set out to acquire ownership of the 
debtor and its property by abusing its powers in the manner 
exemplified by defendants’ argument, that effort would be frus¬ 
trated by every court in the land under the settled principles 
governing the debtor-creditor relationship. 

Being acutely aware of this, defendants attack the application 
of those principles to this case both from the side of the debtors 
and from the side of the creditor. They argue that the rules 
protecting debtors do not protect corporations and their stock¬ 
holders, and that the rules and principles holding creditors to 
standards of fair dealing do not apply to government agencies. 
Neither contention is correct. 


Th# Equitable Principles Protect Corporations and Their Stockholders. 

Corporations and their stockholders are protected (see O.B. 
167). For the proposition that they ought not to be, defend¬ 
ants quote out of context a passage from Samuel v. Jarrah 
Timber and Wood 'Paving Corporation, [1904] A. C. 323, 327 

- 4 We have also noted that in the Committee Hearings on the amend¬ 
ments to the Bankruptcy Act in June 1938, in which the Chairman and 
General Counsel of the Commission testified, the power of the Commis¬ 
sion to buy at less than the real value was discussed, and it was agreed 
that to exercise such power would be unfair (O.B. 49 and Appendix, p. 
2). During the hearings the following occurred: 

"Senator Bailey. I do not want our ships to be sold abroad. Our busi¬ 
ness is to build up our merchant marine. I understand how that would be 
your policy, but if that is the policy, then it is inequitable not to pay them 
the full price. That is a clear case of inequity. If I prevent somebody 
else from bidding on property that I am selling you under a foreclosure, 
the court would set aside the sale on the ground of being inequitable. A 
ship is sold in the world market. There is a very small local market for 
ships. 

******* 

"* * * You are operating under a national policy which discourages 
buying by others than United States companies. Very naturally they are 
not in position to borrow except with your consent and approval, because 
they have to deal with the Maritime Commission, under the law, so the 
bidders are in privity with you. You brought on by strict legal right the 
maturity of all the debts. Why is there equity there? 
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(Def. Br. 37). Yet in the ]arrah case the very contrary was 
the decision of the court. There a corporation borrowed upon a 
mortgage, and the mortgagee was also given an option to pur¬ 
chase. The court found that the "transaction was a fair bar¬ 
gain between men of business without any trace or suspicion of 
oppression, surprise, or circumvention” (p. 325), and that it was 
"a fair bargain come to between persons dealing at arms’ length 
and negotiating upon equal terms” (p. 327). These remarks 
were followed by the passage quoted in defendants’ brief. 
Nevertheless the court then proceeded to say (p. 327): 

"At the same time I quite feel the difficulty of interfering 
with any rule that has prevailed so long, and I am not 
prepared to differ from die conclusion at which the Court 
of Appeal has arrived.” 

It held that the option was unenforceable because of the settled 
rule of equity that no agreement should be enforced which 
would impair the equity of redemption. It also rejected the 
argument that different rules apply to hypothecation of corporate 
stock than to hypothecation of other property. 25 

Defendants’ arguments make the present case one of oppres¬ 
sion, surprise and circumvention, one of a hard bargain between 
persons not dealing at arms’ length and not negotiating on 
equal terms. Since the equitable principles were applied in the 
farrah case, a fortiori, they apply here. 

Government Agencies Are Just os Subject to These 
Principles of Equity as Ordinary Mortals. 

Having tried to denude corporate stockholders of equity’s 
protection, defendants next try to insulate government agents 
from equity’s mandates of decency (D. Br. 72, 73). They do 

23 The court said (pp. 329, 330) : 

"Then it was contended that, as the property mortgaged was debenture 
stock issued by a limited company, the case did not fall within the prin¬ 
ciple to which I have been referring. I confess my inability to follow the 
argument on this point. * * * I can discover no reason for treating a mort¬ 
gage of debenture stock as something so different from other mortgages 
as to render the principle 'Once a mortgage always a mortgage’ inapplicable 
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not deny that the same rules of contract law apply to agree¬ 
ments with the government as to contracts between others or 
that government officials must observe the standards required of 
private persons (O.B. 168), but they would base an immunity 
from these rules on the presumption of validity and regularity 
of administrative proceedings. 

These presumptions are not relevant. 26 On the contrary, the 
law is reluctant to assign motives of greed to public officials and 
prefers to believe that they act fairly, in good faith and hon¬ 
orably, that they do not use the powers conferred on them 
arbitrarily (see authorities, O.B. 144). Where public officials 
choose to stultify themselves by taking a position denying all 
these presumptions of law, the burden on them is indeed heavy. 

The application of these standards does not immunize govern¬ 
ment agents from the rules of equity. It subjects them all the 
more to those principles. 


Poiittlessness of Defendants' Argument Concerning 
Principles Applicable in Judicial Reorganisations. 

Defendants argue (p. 38) that, under principles applicable 
in judicial reorganizations under 77B, a transfer of absolute 
title here would have been fair, and that the common stock¬ 
holders would not even have been permitted to retain an in¬ 
terest! This is nonsense. 27 The rules applicable in judicial re¬ 
organizations are irrelevant. They relate to the conditions under 
which a creditor can be compelled to give up all or part of his 
claims and to accept an inferior position. Thus creditors or 

26 None of the cases cited by them pertain to contracts between govern¬ 
ment agencies and private persons. In Procter and Gamble Co. v. Coe, 68 
App. D.C. 246, 96 F.2d 518, the action of the Commissioner of Patents in 
cancelling a trade mark was held to be an administrative action respect¬ 
ing a matter within the Commissioner’s jurisdiction in the exercise of a 
function to which attaches the usual presumption of regularity. In Con¬ 
cordia Co. v. Illinois, 292 U.S. 535, the action of state authorities in deter¬ 
mining a tax was held to carry with it a presumption of validity. In Dunn 
v. Ickes, 72 App. D.C. 325, 115 F.2d 36, it was held that the court would 
assume that the Secretary of the Interior had deferred administrative action 
for a good and sufficient reason in the absence of a showing that he had 
acted arbitrarily. 

27 Of course, there was no judicial reorganization. 
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senior security holders may not be compelled to take less than 
what is fully due them if common stockholders retain an interest. 

Here the stockholders, by retaining ownership of their stock, 
did not come ahead of the Commission in any degree, since 
their stock was pledged to it. Not unless the Commission was 
paid in full could the stockholders realize anything on their 
stock. The Commission also retained its mortgages on the 
ships, and it obtained the additional security of the stock which 
gave it voting control. Construing the transaction as a pledge, 
the Commission received absolute priority over the stockholders 
for every penny of the debt. Construed as an absolute transfer 
of ownership, it was a monstrosity. In no judicial reorganization 
would the creditor have been permitted to have his debt repaid 
in full and still acquire ownership of the debtor. 

B. VALUE OF THE STOCK AND ADEQUACY OF THE PREVIOUS SECURITY. 
CONSIDERED WITHOUT REFERENCE TO GOOD WILL. EARNING POWER 
OR AS PART OF A GOING CONCERN. 

Even if the subject of values be considered on the basis pur¬ 
sued by defendants, the conclusion is inescapable that the ships 
were more than adequate security and the common stock of sub¬ 
stantial value. 

Defendants offered no evidence at all of the value of the 
ships in August 1938. Plaintiffs’ witness, Captain Pillsbury, 
gave an opinion of $13,750,000 for the 13 ships as of August 
1938, taken as the sum total of their individual values in indi¬ 
vidual sales, without any increment of additional value for 
earning power. Defendants’ brief, without the support of any 
evidence, asserts that these figures were "liberal” (Br. 34). Yet 
Captain Pillsbury testified that they were "conservative” (J.A. 
1234), a fact borne out by all the other evidence (O.B. 63, 
64, fn. 79). 

Defendants’ contention not only condemns as an ignoramus 
everyone who in 1938 passed on the ship values (cf. O.B. 63), 
but it rests on an illogical process of reasoning. It starts with 
a premise that, of the appraisals made the previous year Cap¬ 
tain Pillsbury’s was the highest. From this defendants argue 
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that, if others had given appraisals as of 1938, those appraisals 
would have been lower than those of Captain Pillsbury. 

Were the premises true, it would still be a non-sequitur to say 
that, if anyone had been called to give an opinion as to values 
in 1938, he would have given a lower figure. Mr. Brierley, still 
Chief of the Commission’s Technical Staff at the time of trial, 
could have been called as a witness but was not. 

Nor is the premise sound. The assertion that Captain Pills¬ 
bury’s appraisal in 1937 was higher than others rests on a com¬ 
parison of non-comparable figures. There were two appraisals 
in 1937, one by Captain Pillsbury and one by Mr. Brierley. 28 
As we pointed out (O.B. 61-62) these two cannot be compared 
so as to say that one was lower than the other. Captain Pills- 
bury’s figures for 1937 were going concern values, and Mr. 
Brierley’s figures were values for individual sales. 20 

3 - 

28 Defendants say there were four appraisals (Br. 34) and refer to a 
so-called appraisal by Radner, Dunne & Lawrence and to one by Mauss- 
hardt. The Radner-Dunne figures were in the so-called Dunne-Radner 
Plan (see O.B. 17-20). But in reporting this figure, the Plan stated that 
it was "tentatively assigned” pending the appraisals that were under way 
(J.A. 454, para. 19). This was amplified by Dunne and Radner in a 
further report (P. Ex. 43, J.A. 573) printed at J.A. 1225, where they said: 
"Mr. Radner further pointed out that, while the appraisals had not 
as yet been completed, it was believed that they would in each case 
be substantially higher than the amounts assumed in the pro forma 
balance sheet for the purpose of establishing the sound financial 
condition of the Dollar Line. The appraisals, subsequently received 
and filed with the Commission, sustained Mr. Radner’s views in that 
regard.” 

The so-called fourth appraisal by Mr. Mausshardt may be ignored, because 
Mr. Mausshardt, as a subordinate of Mr. Brierley, made his estimate at Mr. 
Brierley’s request, submitted it to Mr. Brierley, and it was merged into 
Mr. Brierley's official appraisal made on more complete data for the Com¬ 
mission. 

29 At page 35 defendants’ brief again compares non-comparable figures, 
when it says that Captain Pillsbury’s 1938 valuation, excluding the Cool- 
idge, was from 35 to 45% less than his 1937 figures. But his 1938 valua¬ 
tion was on the same basis as Mr. Brierley’s 1937 figures, not the same 
basis as his own 1937 appraisal. 

/ Defendants’ brief (p. 35) criticizes Captain Pillsbury’s 1937 
going concern figures on the ground that the witness did not 
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consider earnings subsequent to 1929- But Captain Pillsbury 
was exercising an expert and trained judgment in concluding 
that no weight could be given to the depression years. In this 
he is confirmed by the Maritime Commission, for it approved 
two reports of Commissioner Truitt stating that the fair earn¬ 
ing power under normal operation was shown by the earnings 
in die first nine months of 1936 up to the outbreak of the strike 
(O.B. 60). Thus defendants’ criticism is nothing but a covert 
attack on the value of the company’s stock based on its earn¬ 
ing power, an attack which they are careful not to make openly 
(see pp. 58-61, supra). 

In short, when defendants say (Br. 35) that $13,700,000 is 
the maximum value of the ships in 1938, they are simply wrong. 
That figure is the minimum. There is no evidence to support any 
lower figure. 

Since the debt was only $7,500,000, the ships clearly were 
more than adequate security for the debt (see discussion, O.B. 
43, 44, which is nowhere answered). 

Consequently, the Commission’s demands for guaranties and 
further security were harsh in the extreme, and it is unthink¬ 
able to suppose that the Commission also wanted ownership as 
well. 

It also follows that the common stock had substantial value, 
even on the basis of bare values of the ships as dead assets 
and not as part of a live company (see O.B. 62-64). Defend¬ 
ants’ brief (pp. 33, 34) asserts that the plaintiffs’ witness Hall 
testified that the common stock had a small negative value if 
the ships were taken at $13,700,000 and the company’s invest¬ 
ment in subsidiaries taken "at their actual value,” and that de¬ 
fendants’ witness Poole testified to a small plus value on the 
same assumptions. 

Mr. Hall and Mr. Poole did not so testify. What Mr. Hall 
testified was that the value would be thus and so, if, as re¬ 
quested by defendants’ counsel, he assumed ship values as stated 
and also assumed the investments in subsidiaries to be 
$2,000,000 less than shown in the balance sheet (J.A. 1313). 
But there is no evidence that the investments in subsidiaries 
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were worth $2,000,000 less. Defendants’ brief states (p. 33, 
fn. 16) that these investments were worth not to exceed $1,800,- 
OOO. 30 That figure, however, is not $2,000,000 but $1,550,000 
less than book value, and it is so treated in the testimony of 
defendants’ witness Poole (J.A. 1848-1849). 31 

As respects Mr. Poole, he did not profess to give any opinion 
of value (J.A. 1858). He merely testified, as a bookkeeper, that 
if he made certain deductions from the balance sheet, as he was 
requested to do by counsel, he would arrive at a certain result 
(J.A. 1848-49, 1860-61). Even accepting the two assumptions 
of the worth of the ships and the subsidiaries, Poole’s figure is 
still too low by three quarters of a million because of an arbi¬ 
trary deduction from the assets of the company of that amount 
as a repair reserve (J.A. 1857-1859). Poole admitted that he 
could not say that the bookkeeping device of setting up a reserve 
of this amount diminished the assets of the company (J.A. 
1858). 32 


30 To be exact, $1,797,276.10. 

31 Use by defendants’ counsel of $2,000,000 in his hypothetical ques¬ 
tion to Mr. Hall was due to counsel’s confusion from the form in which 
the balance sheets were set up. In the balance sheet of August 31, 1938, 
which his own witness Poole used (J.A. 1846), investments in subsidiaries 
were carried on the asset side at a net figure after deducting an account 
payable to one of the subsidiaries, Dollar T. S.S. Co. (so stated, J.A. 
1846). But in the balance sheet as of June 30, 1938, which was used in 
the examination of Hall, the figure for investments in subsidiaries was 
carried on the asset side in the gross and not net amount, the amount due 
the subsidiary being carried on the liability side under "Other Liabilities” 
(J.A. 1293). In framing his hypothetical question, defendants’ counsel did 
not note this fact but compared the value of $1,797,276.10 with the gross 
figure instead of the net and thus mistakenly arrived at a difference of 
$2,000,000 (J.A. 1313). When later he put his own witness, Poole, on 
the stand, Poole did not make this mistake. The balance sheet from which 
he worked (J.A. 1846) carries the item at $3,351,245.51 (with no counter 
entry on the liability side) and his reconstructed balance sheet in which 
he embodied his assumptions (J.A. 1853) carries it at $1,797,276.10, a 
difference of $1,553,969-41. 

32 It will be observed that to deduct that amount from net worth is to 
give effect to the same factor twice. In taking the value of the ships at 
$13,700,000, the fact that the ships needed repairs had already been 
accounted for since that figure represents Captain Pillsbury’s valuation of 
the ships in their then unrepaired condition. 
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Thus upon defendants’ own assumptions as to values of ships 
and investments in subsidiaries put to the two witnesses, Poole’s 
figure comes to $750,000 and Hall’s to $500,000, as the equity 
value of the common stock, without any allowance for good 
will, earning power or going concern value. The difference be¬ 
tween the two is due to the fact that Hall used the balance 
sheet of June 30, 1938, the last one available on August 15, 
1938, and Poole used the balance sheet as of August 31, 1938, 
not available until late September, and in the interim the debt 
to a subsidiary (see footnote 31, supra) had been reduced by 
$250,000. 33 

Defendants’ last shot is that the stock had no "market” value 
because no one would buy it in the circumstances. But the fact 
that there may be no market does not make property valueless. 
Cf. United States v. Toronto, Hamilton & Buffalo Nav. Com¬ 
pany, 94 L.Ed. 162, 338 U.S. (prelim, print) 396. 


C. ANSWER TO DEFENDANTS' AVOWED DISCUSSION OF THE SUBJECT 
OF THE EQUITABLE PRINCIPLES APPLICABLE TO THE DEBTOR-CREDITOR 
RELATIONSHIP (DEF. BR. 67-74). 


Defendants’ discussion runs about as follows: f That our argu- 
ment does not contend that the parties^intend^ an outright 
transfer but only that equity requires the transfer to be treated 
as a pledge regardless of intention (Def. Br. 67); that in fact 
equity merely permits parol evidence to be introduced to prove 
actual intention (Def. Br. 68); and that the burden is on the 
party contending that a contract for a transfer absolute on its 
face was for security only (Def. Br. 71). To this they add sev¬ 
eral assumptions: That the parties here actually intended a 
transfer of ownership and that the contract clearly provided 
for an absolute transfer. 

This is a melange of errors requiring correction. 

First, the contract was not absolute on its face; it is more 
consonant with a pledge than a sale, as this Court said on the 


S3 On June 30, 1938 it was $783,229.63 (see "Other Liabilities” on 
right side, J.A. 1293). On August 31, 1938 it was $532,604.63 (see In¬ 
vestments on left side, J.A. 1846). 
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prior appeal. Next, while we do contend—and the authorities 
do support our contention—that in a proper case, of which this 
is one, equity will impress the character of a security transaction 
on a transfer, regardless of any consciously expressed intention 
of the parties, we also contend that the same equitable prin¬ 
ciples bear on the proper determination of the parties’ intention. 
Defendants would have that intention determined, divorced 
from these principles, and then they would ignore the prin¬ 
ciples as inapplicable on the theory that the intention was clear. 

When defendants assert (Br. 68) that parol evidence is 
admissible only to show the parties' ’’intention,” we assume that 
they at least mean intention as used in the law of contracts 
(see O.B. 150), and we submit the evidence then overwhelm¬ 
ingly shows the contract was a pledge. 

Moreover, as we have shown (O.B. 157-161) the admis¬ 
sibility of parol evidence in cases involving the debtor-creditor 
relationship has nothing to do with rules respecting parol evi¬ 
dence to determine intention because of ambiguity but rests 
on the search for the essential nature of the transaction behind 
what the parties may consciously believe. As was said in Brick 
v. Brick, 98 U.S. 514, and in Bierce v. Robinson, 13 Cal. 116, 
127 34 the right to have the transaction held to be a security trans¬ 
action "is enforced without reference to the agreement of the 
parties, but from the nature of the transaction to which the right 
attaches, from the policy of the law, as an inseparable incident.” 

Defendants wholly ignore the discussion of these principles 
in our brief; yet the cases cited by them fully support what we 
said. For example, in Conway v. Alexander, 7 Cranch (U.S.) 
218, while the court held that a deed was absolute on par¬ 
ticular facts there present, it did so with misgiving expressly 
avowed and with statements that if one or another of various 
elements had been proved they would in themselves furnish proof 
that a sale could not have been intended. Some of the judges 
felt that excessive inadequacy of price in and of itself would 
have constituted "irresistible proof” to that effect (7 Cranch at 


34 Relied on in defendants’ brief in the trial court but omitted from its 
present brief. 
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240). The court, it may be noted, placed great emphasis on 
the fact (at 238) that the transferee was not a "lender of 
money.” Here the converse is true; while the Commission was 
a lender of money to steamship companies, it was not in the 
business of buying steamship companies* shares (cf. O.B. 128, 
where we note that in Brown v. New York Life Insurance Com¬ 
pany . 22 F. Supp. 82, the court gave similar emphasis to a 
similar fact concerning a bank). 

And in Samuel v. farrab Timber & Wood P. Co., [1904} 
A.C. 325, cited by defendants (see pp. 61, 62, supra), while the 
court found that the right to acquire ownership was definitely 
intended, it nevertheless held that a right of redemption existed. 

Perhaps the only recognition in defendants’ brief of this 
whole body of law is the attempt to limit its application nar¬ 
rowly by the statement (p. 68) that it merely holds (a) that 
when property is conveyed as security the right of redemption 
may not by contemporaneous agreement be extinguished, and 
(b) that subsequent to the inception of a mortgage, the mort¬ 
gagee may purchase the equity of redemption unless there is 
serious inadequacy of consideration, fraud, or a breach of a 
relationship of trust and confidence. 

But the statement that a right of redemption may not be 
extinguished by agreement contemporaneous with a conveyance 
is merely a mode of expressing the rationale underlying the 
rule that equity will in certain circumstances impress as a matter 
of law the character of a security transaction upon a transfer 
in a transaction involving loans. As said in Russell v. Southard, 
12 How. (U.S.) 138, 151, equity recognizes "the duty * * * to 
watch vigilantly these exercises of skill, lest they be effectual 
to accomplish what equity forbids.” 
fined to cases where parties have eo 
transaction a mortgage. As said in Samuel v. farrah Timber etc. 
Corp.. supra (p. 329): 

"But the doctrine is not confined to deeds creating legal 
mortgages. It applies to all mortgage transactions. The 
doctrine 'Once a mortgage always a mortgage’ means that 
no contract between a mortgagor and a mortgagee made 


The doctrine is not con- 
nomine iifminn :Pe 
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at the time of the mortgage and as part of the mortgage 
transaction, or, in other words, as one of the terms of 
the loan, can be valid if it prevents the mortgagor from 
getting back his property on paying off what is due on his 
security. Any bargain which has that effect is invalid, and 
is inconsistent with the transaction being a mortgage.” 

Likewise, the principles about subsequent purchase of an 
equity of redemption apply to all alleged terminations of a 
creditor-debtor relationship upon a transfer of property: That 
relationship itself calls into play "principles almost as stern 
* * * as those which govern a sale by a cestui que trust to his 
trustee” (O.B. 162). In DeMartin v. Phelan, 115 Cal. 538, 47 
Pac. 356, cited by defendants, the court noted that under the 
California system, unlike at the common law, the mortgagee 
ordinarily has no control over the mortgaged estate but "in 
those cases in which he is, by the mortgage, given some power 
or control over the estate before foreclosure the old rule may 
prevail” (p. 543) that he occupies a fiduciary relationship to the 
mortgagor. Now we have shown that in this case, under the 
mortgage as well as by statute, the Commission was given control 
over the property of such a character as to be able to prevent 
sale, even on foreclosure, at fair market prices. 

The principles are sometimes expressed in terms of burden 
of proof, and defendants seek to express them in those terms 
by saying (Br. 71), "most cases put the burden on the grantor 
to show that the instrument of transfer was not intended to 
be what it purports to be.” 

In an elementary procedural sense the plaintiff in every case 
has the burden of proof. But when in certain situation certain 
facts are shown, the burden to explain and to overcome the 
consequences devolves on the defendant. Where a plaintiff 
claims that an instrument is a mortgage where it purports to 
be a deed absolute, no doubt he has the burden. But that is 
not the case here. Moreover, the addition of certain other ele¬ 
ments, even in such a case, at once casts the burden on the 
party asserting that the transfer was absolute. The burden 
imposed by some of these circumstances is small, but that im- 
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posed by others is onerous. Since we have discussed these 
circumstances and rules in our Opening Brief, we shall recapitu¬ 
late them telegraphically. 

1. The transaction has begun with discussions for security. 

2. The transaction is entered into, not between strangers, 
but between parties already occupying the relationship of debtor- 
creditor, mortgagor-mortgagee. 35 

5. A debt exists at the time the property is transferred, 
whether theretofore existing or created by a new loan then made, 
and that debt continues. 

4. The effect of the transfer if absolute would be to destroy 
the equity of redemption. 

5. The debtor or mortgagor’s condition is necessitous. 

6. The consideration for the transfer is inadequate. 

In the present case all of these elements existed in combina¬ 
tion. 

The authorities cited by defendants do not support their asser¬ 
tion as to burden of proof, where elements such as those men¬ 
tioned above exist. It is interesting to note briefly the two cases 
first cited by defendants on the subject. In Brewer v. Yancey, 
159 Ark. 257, 251 S.W. 677, it was decided that a deed absolute 
was a mortgage. A judgment that it was not was reversed with 
directions to enter a contrary judgment. In major part the de¬ 
cision was based on the fact that there was a pre-existing mort¬ 
gage indebtedness. In Woods v. Jensen, 130 Cal. 200, 62 Pac. 
473, the deed involved was not only absolute on its face but it 
recited in express words that it was not made for the purpose of 
securing money but for the purpose of conveying the land in fee 
simple absolute. 

In one breath defendants assert that there was no unfairness, 
no inadequacy of consideration, no pressure, no exploitation of 

“In Shriver v. Druid Realty Co., 131 A. 815, 149 Md. 385 (1926), 
cited by defendants, the court said (p. 819) : 

"It must be remembered that the appellant here was in no way 
responsible for the needy financial condition of the appellee, and, 
so far as the record discloses, never before the making of the agree¬ 
ment in this case had any business or financial relations with the 
appellee or Joseph Berman.” 
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necessities. But in the next they argue (Br. 67) that a * "debtor 
in distress is still obligated to live up to his contracts, even 
if they are induced by fears or threats of bankruptcy.” This 
argument admits the facts but digresses into an alien field of 
law. It begs the issue in the case. The issue is: What was the 
contract? 

The rules applicable to the debtor-creditor mortgage relation¬ 
ship are ancient. In recent years there has been a tendency of 
many courts to cross-breed the rationale of these rules with 
common-law principles of duress to create a new doctrine of 
"business compulsion” or "economic coercion” (cf. Frankfurter, 
J. in U. S. v. Bethlehem Steel Corp., 315 U.S. 289, 325-330). 
Under that doctrine, the remedy consists of invalidation of the 
contract. Many courts still refuse to recognize the new doctrine, 
as all courts once did. 30 But whether there is or is not such 
a doctrine, plaintiffs do not invoke it, they do not seek to 
invalidate the transaction because of economic duress but to have 
it recognized for what it was. They assert that the contract of 
August 15, 1938 created only a pledge because, among other 
reasons, that was the true and real nature of the transaction, 
under settled principles applicable to the debtor-creditor rela¬ 
tionship. 87 

Thus, the cases cited by defendants (Br. 67, 68) are not 
relevant. There the issue was not whether a deed was a mort¬ 
gage. In most of them the transaction was conceded to be a 
conveyance by way of security for a debt, but the mortgagor 

36 Such are cases cited by defendants like Shriver v. Druid Realty Co., 
supra, and Colonial Trust Co. v. Hoffstot, 69 A. 52, 219 Pa. 497 (1908). 

37 The distinction between these principles and the new doctrine of 
economic duress is evident in the following statement of the fundamental 
character of the former (4 Pomeroy’s Equity Jurisprudence, 5th ed.. Sec. 
1193, p- 568): 

"In general, all persons able to contract are permitted to deter¬ 
mine and control their own legal relations by any agreements which 
are not illegal, or opposed to good morals or to public policy; but 
the mortgage forms a marked exception to this principle. * * * If 
the instrument is in its essence a mortgage, the parties cannot by any 
stipulations, however express and positive, render it anything but a 
mortgage, or deprive it of the essential attributes belonging to a 
mortgage in equity.” 
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sought to go further and set the transaction aside completely. 38 

It may be added, too, that whatever the law between private 
individuals, public officials may not use their powers to exact 
property from a citizen. Oswald v. City of El Centro, 211 Cal. 
45, 292 Pac. 1073, 71 A.L.R. 899. 


V. 

Answer to Defendants' Arguments Concerning Events Subsequent 
to the Agreement of August 15, 1938:—Here Discussion of 
Alleged Admissions. 

Since neither the events leading up to the contract of August 
1938, i.e., the circumstances in which it was made, nor the terms 
of the contract itself support the construction of a sale, defend¬ 
ants would emphasize subsequent events. 

These arguments fall into two classes: (l) Those based on 
the instruments of transfer used in October 1938, and (2) those 
based on alleged admissions. 

We consider the two groups of argument in the order stated. 
But. preliminarily we may observe that a contract cannot be con¬ 
verted into something different from what it is at the time it is 
entered into by anything thereafter happening. Cases to this 
very effect were cited and discussed in our Opening Brief (pp. 
192-195). And in Clarke v. Fast, 128 Cal. 422, 6l Pac. 72, 
discussed p. 41, supra, it was held that when an agreement 
was for a transfer as security, subsequent instruments of transfer 
are to be taken in the same sense, no matter how absolute 
their language. 


M Such is French v. Shoemaker, 14 Wall. 314. So also were Thomson 
v. Mortgage Investment Co., 99 Cal. App. 205, 278 Pac. 468; Hart v. 
Strong. 183 Ill. 349, 55 N.E. 629; Buck v. Axt, 85 Ind. 512; Stout v. Judd, 
10 Kan. App. 579, 63 Pac. 662. 

In Dick v. Marx and Rawolle, 55 App. D.C. 267, 4 F.2d 879, in a suit 
on a note, the court emphasized that, since defendant did not allege lack 
of consideration, he was held to have admitted that he had been indebted 
to the plaintiff and had given his note by reason of the debt; since his only 
defense was compulsion to give a note for what he owed, he had no 
defense. 
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A. THE INSTRUMENTS OF TRANSFER 
Assignment and Option Agreements (Def. Rr. 22). 

The so-called "assignment and option agreements” were not 
part of the agreement of August 1938 but were the instruments 
used to effect the transfer of a part of the Class A stock 
of R. Stanley Dollar and the Estate of J. Harold Dollar, i.e., 
that part under prior pledge to the Anglo Bank. 39 They were 
drawn up by Commission’s counsel, particularly Mr. Laughlin, 
who was then serving in the double and inconsistent capacity of 
counsel for the Commission and for Dollar of Delaware (see 
O.B. 58, 59). 

Defendants should be chary about calling attention to these 
instruments. They provided for a legend to be stamped on the 
certificates, reading in part thus (Second Blue Book, pp. 164, 
167): 

"All right, title, and interest of the shareholder * * * has 
been transferred by such shareholder to the United States 
Maritime Commission, subject, however, to a prior existing 
pledge thereof to the Anglo California National Bank of 
San Francisco, as security for certain obligations of said 
transferor to said pledgee.” 

We call attention to the words "subject, however, to a prior 
existing pledge.” The word "prior,” modifying pledge, connotes 
that there was another pledge subsequent to that which was 
prior. The adjective necessarily connotes that the title being 
transferred, subject to prior pledge, was itself as a pledge. 

The use of the word "prior” was not inadvertent but de¬ 
liberate. In the Commission’s letter of April 28, 1938, in which 
it first made its demands for collateral, it demanded (J.A. 109, 
110 ): 

"9- Similar Guarantee by R. Stanley Dollar, individually, 
to be secured by the following: 

* * * * * * * 

"(b) All of his stock holdings in the applicant [Dollar 
of Delaware] represented to be 35,380 shares of Class A 
stock, subject to prior pledge.” 


^These documents have no relation to any other transferor and thus 
no bearing on Dollar of California, the principal plaintiff. 
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In its demands of June 4, 1938, which were still for a pledge, 
it demanded (J.A. 168): 

'*10. * * * guarantee of the subordinated indebted¬ 

ness as to principal and interest by R. Stanley Dollar * * * 
The following collateral shall be pledged or assigned (1) 
as security for said guarantee * * * 

******* 

"(B) All of his holdings in the Operator, represented 
to be 35,380 shares of Class A stock, subject to prior 
pledge. (Anything in Condition 16 hereof to the con¬ 
trary’ notwithstanding, transfer of voting rights with re¬ 
spect to such stock will not be required unless the prior 
pledgee consents thereto.)” 

These demands were the source of the word "prior.” The 
stock they refer to is the identical stock later covered by the 
"assignment and option agreement.” In April and June the 
Commission was , concededly, demanding a pledge of the stock. 
When a few months later its counsel, dealing with the same 
stock, used the same words in the same context, the words must 
be taken to have the same meaning. 

Defendants refer to the assignment and option agreement for 
certain words used at an earlier point, but those words must 
be read in conjunction with the later provision. Moreover, the 
earlier words simply return the case to what has already been 
said, namely, that a transfer of title is as necessary to a pledge 
of stock as an outright parting with ownership (see pp. 39-40, 
supra, and O.B. 127-130, 157-168, 193-195). 40 


^Defendants also refer to the escrow instructions of October 1938. 
These were prepared by Mr. Laughlin, and the language which defendants 
note merely repeats the language of the assignment and option agreements 
in the course of referring to them. Defendants say (Br. 22) that the addi¬ 
tion of the word "title" to the assignment and option agreement was made 
at the suggestion of Mr. Ferguson, citing Def. Ex. 45, J.A. 1579. The 
evidence does not support this statement. Defendants’ Ex. 45, a letter, 
refers to certain proposed escrow instructions drafted by Mr. Laughlin. 
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The Endorsement of the Stock Certificates. 

Defendants (Br. 28) rely on the standard printed form of 
endorsement on the reverse of the stock certificates. That form 
adds nothing to the case, one way or another, and it may always 
be shown as between the parties that the transfer was a pledge, 
Manufacturers Trust Co. v. Chris Schroeder & Son Co., 22 4 Wis. 
580, 271 N.W. 915, 916; Lawrence v. I. N. Parlier Estate Co., 
15 Cal.2d 220, 228, 229, 100 Pac.2d 765. There is no difference 
between transfer by endorsement and transfer by separate assign¬ 
ment in the same form. Transfer in the latter manner conveys 
no ownership if intended to be a pledge. Tracy v. Stock As¬ 
surance Bureau, 132 Cal. App. 573, 23 Pac.2d 41. In Ironside 
v. Levi, 179 N.E. 226, 278 Mass. 18, plaintiff delivered stock to¬ 
gether with a stock power signed in blank in the usual form 
identical with the endorsement which appears normally on the 
back of stock certificates. The court said that the plaintiff had 
done everything required "to transfer title to the stock” (p. 228). 
Yet it recognized that transfer was in pledge only. 

Even endorsement and delivery of negotiable paper transfers 
no ownership if intended as a pledge. Sparks v. Caldwell, 157 
Cal. 401, 108 Pac. 276. 

We have seen (p. 41, supra) that under the Uniform Stock 
Transfer Act the term "Purchaser” includes a pledgee and "to 
purchase” includes to take as a pledge. 

Defendants argue that, since there was no legend placed on 
the certificates stating that they were pledged, the pledgor’s 
rights could be cut off by transfer to purchasers without notice. 
Doubtless a third party acquiring an endorsed certificate from 
the pledgee for value and without notice would be protected on 
grounds of estoppel (as in Ironside v. Levi, supra), but this is 
irrelevant to the rights of the parties inter se. Moreover, there 
was no reason for the pledgors here to ask for protection against 
possible transfer to third persons. By paragraph 23(d) the 

What the draft contained nowhere appears, and none of Mr. Ferguson’s 
suggestions found their way into the final escrow instructions (Second 
Blue Book 129-130) as comparison shows. Mr. Ferguson’s letter also 
explains the purpose for his suggestions as one relating to a situation not 
here involved, namely, certain interests of Mr. Fleischhacker. 
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pledgors agreed that the pledgee might sell the pledged stock 
and cut off pledgors’ rights before payment of the debt (see 
O.B. 130 and p. 43, supra). 

B. ALLEGED SUBSEQUENT ADMISSIONS (O.B. 177-195; DEF. BR. 56-62). 

Defendants’ discussion of alleged admissions contains many 
assertions of fact which are based on evidence either excluded 
or stricken, or otherwise unsupported by the record or contrary 
to the record. An appellee, of course, may not support a judg¬ 
ment by evidence excluded or stricken below. Such material is 
no part of the record except in passing on error in the exclusion 
or striking, and only the appellant may raise such error. 41 

1. The Principal Plaintiff, Dollar of California, Claimant of All the B Stock 
(O.B. 178-182; Dof. Br. 58-59). 

The only alleged admission of Dollar of California relied on 
bv the trial court was the omission of the stock from a balance 
sheet as a write-off to permit a tax deduction. We have shown 
the pointlessness of this (O.B. 178). Defendants do not meet 
our discussion but turn to a different matter, a sentence in a 
report of a firm of auditors prepared after the transfers. 

Nothing in a report of third parties could be evidence against 
this plaintiff. On this ground plaintiff objected, when the report 
was offered, and defendants’ counsel stated that the report was 
offered for a different purpose and that he did not contend that 
this sentence was evidence against the plaintiff. The court ad¬ 
mitted the report for a limited purpose only (J.A. 1520-1521). 42 

^ Blaus tein v. Pan American Petroleum & Transport Co., 263 App. Div. 
97, 31 N.Y. Supp. 2d 934, 965; In re Hughes’ Will, 225 App. Div. 29, 
232 N.Y. Supp. 84, 87; People v. Canadian Fur Trappers’ Corp., 161 N.E. 
455, 458; 248 N.Y. 159; Shepherd v. Turner, 129 Cal. 530, 532, 62 Pac. 
106; Wells v. Lusk, 173 S.W. 750, 752, 188 Mo. App. 63; Bryant v. 
Missouri Pac. Ry. Co., 168 S.W. 228, 230, 181 Mo. App. 189; Boreing v. 
Wilson. 108 S.W. 914, 128 Ky. 570; City of Tacoma v. Tacoma Light & 
Water Co., 50 Pac. 55, 58, 17 Wash. 458; Greeley v. Thompson, 51 U.S. 
225, 234; Bolles v. Outing Co., 175 U.S. 262, 268; Klauber v. San Diego 
St. Car Co.. 98 Cal. 105, 108, 32 Pac. 876. 

c "Mr. Harrison: If the omission of an item in the balance sheet is 
some sort of evidence against us, we can argue that later on. 

"As to the opinions, however, of John F. Forbes & Company we are 
certainly not bound by that. 
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Defendants’ brief now asserts that the report was approved 
by Dollar of California’s stockholders at their later annual meet¬ 
ing in 1939, citing J.A. 1514, 1515. This simply is not so. The 
stockholders did not approve the report. They approved a bal¬ 
ance sheet, and the sentence upon which defendants rely is no 
part of the balance sheet. 43 

Defendants (Br. 59) argue that there is an inconsistency 
between our contention that the stock was valuable and the 
fact that it was written off for tax purposes. There is no in¬ 
consistency. The former relates to the time prior to the date 
when defendants’ predecessors compelled the plaintiffs to trans¬ 
fer the stock. The latter relates to the end of the year after the 
transfer had occurred. In the interim had occurred the "identi¬ 
fiable event” which produced the worthlessness for tax pur¬ 
poses. We refer, without repeating, to discussion of this sub¬ 
ject in our Opening Brief, pp. 180-182. No reply to it has 
been tendered by defendants. The stockholders were always 
fearful that if they pledged their stock to the Commission and 
gave it the management of the company, the business would 
be ruined. 

2. Plaintiff Lorber (O.B. 183. Def. Br. 59). 

In its "Summary of Argument” (p. 14) defendants’ brief 
asserts that Mr. Lorber told an internal revenue agent that he 


♦ * * * * * * 

"Mr. Siegel: I haven’t offered the opinion of Forbes as being worth 
anything, except notice to Dollar of California that this was the construc¬ 
tion that their accountants put upon it. 

"Mr. Harrison: We are not bound by any construction and we are not 
bound to reply to an [i.e., or] answer. 

"The Court: I will limit the admission to the grounds indicated by the 
Court. 

"Mr. Siegel: Very well, your Honor.” 

43 The stockholders’ proceedings recite (J.A. 1514): 

" 'The balance sheet of the company, prepared by Messrs. John 
F. Forbes & Company, was then presented; and, * * * the following 
resolution was unanimously adopted: 

" 'Resolved: That the balance sheet as presented be approved 
and accepted as the balance sheet of the company as of December 
31, 1938, and be spread upon the minutes.’ ” 
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took the tax deduction because he had lost all right, title and 
interest in the stock in 1938. In the "argument” this assertion 
is tempered; it is merely said (p. 59) that Lorber made the 
admission "through an agent.” Even this is not the fact. 

When the internal revenue agent was called to the witness 
stand and testified that Lorber made a statement to him through 
an agent, the answer was stricken by the court (J.A. 1767). 
He then testified that he had no conversation with Mr. Lorber 
other than to telephone him for an appointment to discuss the 
tax return, and Lorber referred him to his bookkeeper (J.A. 
1769-1770). The court then excluded all testimony concerning 
statements by the bookkeeper (J.A. 1769-1774). 

Thus the alleged admission of Mr. Lorber comes to rest 
solely on the income tax return. We showed that this was no 
admission (O.B. 183), and defendants have made no attempt 
to answer us. 

3. R. STANLEY DOLLAR (O.B. 184-186; Def. Br. 57. 58). 

__ ^ 

With respect to the alleged admissions of Mr. Dollar, de¬ 
fendants say nothing that requires us to add to the discussion 
in our Opening Brief (O.B. 184, 185). 44 

But defendants seek to bind Mr. Dollar, not by any admis¬ 
sion of his own, but by alleged statements of others. They refer 
to newspaper clippings (Br. 57) which are not even in evi¬ 
dence, as they were excluded (J.A. 1843, 1844), and they seek 
to rely on alleged self-serving statements of their own predeces¬ 
sors. They refer to a press release issued by the Commission on 
August 19, 1938. This was offered "solely for the purpose of 
showing the understanding of the Commission” (J.A. 1504) 45 
was admitted only for that purpose and as not binding on Mr. 
Dollar (J.A. 1505), 48 and was never mentioned in the trial 
court’s opinion. 

44 They intimate that unless there was an outright transfer of ownership, 
Mr. Dollar committed perjury in his tax return (Br. 57). But our demon¬ 
stration that the tax deductions were proper and consistent with a pledge 
is not answered by such epithets. 

45 It was objected to even for that purpose (J.A. 1504, 1505). 

4 *"Thc Court: That is very true, and I think you are misconstruing 
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Hie press release is pointless. It was not designed as a com¬ 
munication to any plaintiff, nor sent by the Commission to any 
plaintiff, nor issued as part of the contract or its negotiations. 
The contract had already been executed. Had any plaintiff seen 
the press release he would not have known that it was an 
official utterance of the Commission. He would have been 
under no duty to read it or, if he read it, to analyze it, or, 
if he analyzed it, to protest it. A man’s property rights cannot 
be destroyed by his failure to protest self-laudatory newspaper 
publicity of government bureaus. 47 

4. Estate of J. Harold Dollar (O.B. 186-192; Def. Br. 60). 

Defendants rely on a certain statement by Mr. Ferguson, an 
executor and attorney for the estate, in certain probate proceed¬ 
ings in the Estate of J. Harold Dollar. We showed in our Open¬ 
ing Brief not only that the statement was no admission but that 
it was in any event not binding against the heirs and successors 
of J. Harold Dollar, because a California executor’s admissions 
are not admissible against the heirs. 

Defendants essay several replies. For example, they say (Br. 
60) that the executors had legal title because the decedent’s 
will left the bulk of the property to them as trustees. The 
assertion is unsupported by the record, for the document which 
defendants cite was excluded by the trial court. And it was 

the effect of my ruling. This evidence, as I understand it, is being offered 
and admitted only for the purpose of indicating that at all times, at least 
most certainly at this time, the Maritime Commission regarded the trans¬ 
action as an out and out sale. 

"Mr. Siegel: That is correct, your Honor. 

"The Court: And most certainly that cannot bind Mr. Dollar.” 

47 The particular press release is actually a vague and rambling thing, 
and it can be dismissed in the words of Brick v. Brick, 98 U.S. 514, 516, 
referring to far more explicit statements by a party that he was the owner. 
"There are casual observations made by him, sometimes in loose con¬ 
versation, mostly in friendly letters, which, unexplained, would in¬ 
dicate that he was owner instead of mortgagee of the stock, expres¬ 
sions not at all unnatural where one holds the absolute title to prop¬ 
erty * * 

Note that in the Brick case the court stated that the party held "absolute 
title” but did so as a mortgage only. 
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rightly excluded (J.A. 1482). As said in 3 Bogert, Trusts and 
Trustees (1935), Section 593, p- 60, Part 2: 

"The power of the trustee to represent the cestui que 
trust is an important power. It does not extend, however, 
to declarations against interest or to admissions. The 
trustee is appointed for the purpose of performing acts 
beneficial to the cestui que trust, and not for the purpose 
of conceding away the beneficiary’s rights by loose talk. 
It is the general rule, therefore, that the trustee’s admis¬ 
sions do not bind the trust estate.” 

Defendants also say that a California "rule of evidence could 
not control the federal court.” But what is involved is a rule 
of substantive law, not a rule of evidence. The reason why 
executor’s admissions are not binding on heirs is that in Cali¬ 
fornia the executors have no title or interest in the estate; title 
passes directly from ancestor to heir. Being strangers to the 
title, executors’ "admissions” cannot disparage the heir’s title. 

Next defendants say that an executor’s admissions are com¬ 
petent evidence of how the executor regarded the property, 
citing In re Bauer, 79 Cal. 304, 21 Pac. 759. There the executor 
was also the widow. The question was whether certain property 
was decedent’s separate property or community property. If the 
latter, the widow owned one half. Statements made by her that 
it was separate property were binding against her because they 
were against her own interest as claimant to the title. 

The extremes to which defendants go is shown by their at¬ 
tempt (p. 60) to bind the other transferors by the petition of 
the executors in the Estate of J. Harold Dollar. Mr. Ferguson 
was not the attorney for any transferor but the estate when he 
filed that petition (see O.B. 191), nor did he purport to act 
for any other. The argument is that he sent a copy to Mr. 
Laughlin a few days later, and in the interim had become attor¬ 
ney for the other plaintiffs. He forwarded the paper as attor¬ 
ney for the Estate, and, as we said in our Opening Brief with 
citation of authorities (O.B. 191, 192), what an attorney does 
while acting for one client is not chargeable to other clients. 
Defendants assert that there is no evidence that the others (or 
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the heirs) did not know o£ the petition. But it is defendants 
who seek to bind the others by admissions, and it was in¬ 
cumbent on them to show knowledge. 

5. Miscellaneous (Def. Br. 24, 62). 

Defendants also rely on an item to which the trial court 
rightly attached no significance. The facts are that one of the 
Commission’s own attorneys late in October 1938 prepared a 
"draft opinion,” requested that Mr. Ferguson sign it, and re¬ 
ceived back an opinion based on it (Stipulated, J.A. 1498). 
The opinion was not requested by any of the plaintiffs or their 
predecessors. None of them ever heard or knew of it. It 
stated that proper corporate proceedings had been taken to 
authorize execution of the various instruments, and that the 
instruments would constitute valid and legal enforceable instru¬ 
ments of transfer "and will convey to the Commission * * * 
valid title to the shares of stock.” 

It is patently irrelevant. First, it was not an admission that 
the purpose of the transfer of title was to convey ownership 
other than in pledge. It added nothing in this respect to the 
terms of the contract. Second, and at the threshold, lies the 
fact that it is not chargeable to any of the plaintiffs. The em¬ 
ployment of an attorney comprises no authority to make admis¬ 
sions, except in litigation in which they are made to dispense 
with offer of testimony. Outside of litigation, an attorney’s 
admissions are not chargeable to the client unless specifically 
authorized. This is particularly true as respects expressions of 
opinion concerning legal rights as distinguished from admissions 
of simple fact, and Mr. Ferguson’s opinion is not relied on for 
any admission of fads but as an opinion of the legal effect or 
meaning of an agreement (see authorities and discussion in our 
Opening Brief, pp. 189, 190). 

Mr. Ferguson was engaged for a very limited purpose. The 
stipulation concerning his authority provides on this very subject: 

"On or about that date [September 1, 1938] he [Ferguson] 
became the attorney for Dollar Steamship Line (Dollar of 
California) and R. Stanley Dollar for the purpose of con- 
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summating the so-called Adjustment Agreement of August 
15 and August 19, 1938. No stipulation is entered into 
at this time * 8 concerning the extent of his authority in that 
connection, and particularly there is no stipulation entered 
into at this time concerning the existence or extent of his 
authority to prepare, sign or transmit to the United States 
Maritime Commission or its representatives a certain opin¬ 
ion appearing as Document IV-C of Exhibit F attached to 
the defendants’ answer herein.” (J-A. 2045). 

Defendants argue (Br. 62) that giving the opinion was within 
the scope of Mr. Ferguson’s authority as being essential to the 
performance of his agency to consummate the agreement. The 
argument is a patent non sequitur. Mr. Ferguson had not been 
plaintiffs’ agent to negotiate the agreement and had not repre¬ 
sented them for that purpose. Plaintiffs were never told that 
the transaction could not be consummated unless Mr. Ferguson 
gave an opinion as to the legal character of what the transaction 
was. To imply any such authority would be to imply a general 
power of attorney to an agent to change the legal character of 
an agreement made before he was engaged and to commit his 
principals to a disposition of property about which they knew 
nothing. None of the cases cited in the defendants’ brief (p. 
62) support the fantastic contention. 

PART THREE: 

Reply to Defendants' Technical Arguments 
Unrelated to the Merits 


I. 

Answer to the Argument That This Is a Suit Against 
the United States (Def. Br. 94-104) 

Defendants argue that if the Commission had power to acquire 
ownership but nevertheless the stock was only pledged, the suit 
is one against the United States and may not be maintained. In 
other words, if plaintiffs pledged their stock, they are without 
any rights to recover it though the debt has been paid! 

■* 8 No such stipulation was ever arrived at. We waived the attorney- 
client privilege so that defendants could take Mr. Ferguson’s deposition 
(J.A. 2045, 2046), but they did not do so. 
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But all this has been foreclosed by the prior decisions in this 
case of this Court and the Supreme Court. Both courts held 
that suit was not one against the United States either if the Com¬ 
mission was without power to acquire absolute title or if, prop¬ 
erly construed, the contract was a pledge (see p. 22, supra). 

Since the question was thoroughly briefed, argued, and de¬ 
cided in this Court and in the Supreme Court, we shall not now 
rethresh old straw. 

The basis of defendants’ argument is that subsequent to its 
decision in this case the Supreme Court decided Larson v. 
Domestic and Foreign Commerce Corporation, 337 U.S. 682, 
which they claim to be inconsistent with the decision in Land v. 
Dollar. The answer is twofold: 

(1) The present case is governed by the decision of the Su¬ 
preme Court in Land v. Dollar, whether Larson is inconsistent 
or not. 

(2) The Larson case is not inconsistent. 

A. THE ARGUMENT IS FORECLOSED BY THE LAW OF THE CASE. 

The very meaning of the "law of the case” (see p. 23, supra) 
is that a prior decision of the court fixes the law for the purpose 
of the particular case even though the court should subsequently 
believe that its previous enunciation of the law was erroneous. 

Defendants argue that the "law of the case” is not a restric¬ 
tion on a court’s power to depart from its prior decision. But 
the argument overlooks two factors. 

First, the freedom to depart from the former decision is that 
of the court that rendered it. No lower court has any such 
liberty. Insurance Group v. D. & R. G. W. R. Co., 329 U.S. 
607, 612; United States v. Bollman, 81 F.2d 1009 (8 Cir.); 
Raydure v. Undley, 268 Fed. 338 (6 Cir.). Here the "law of 
the case” was laid down, not only by this Court, but by the 
Supreme Court as well. 1 

defendants cite a case where, subsequent to a decision by the Court of 
Appeals, the Supreme Court speaks in another case and announces the law 
differently. But there the Supreme Court had not itself theretofore laid 
down the law in the particular case at bar. 
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Second, while the doctrine of the law of the case is not a 
restriction on power, it is a rule of practice and policy strictly 
adhered to, "orderly judicial action, except in unusual circum¬ 
stances, requires it [the court] to refuse to permit the relitigation 
of matters or issues previously determined on a former review.” 
Insurance Group v. D. & R. G. W. R. Co., supra (at p. 612). 
The court should make an exception and depart from its former 
determination, only "if a clear case were presented showing that 
the earlier adjudication was plainly wrong and that application 
of the rule would work manifest injustice.” Brown v. Gesellschajt 
etc. Co., 104 F.2d 227, 228, 70 App. D.C. 94; Davis v. Davis, 
96 F.2d 512, 515, 68 App. D.C 240. 

Here it is nonsense to assert that injustice would result from 
permitting plaintiffs to sue for recovery of their own property 
wrongfully withheld after payment of the debt for which it was 
pledged. It would be an outrageous injustice to change the law 
of the case. It would deprive plaintiffs of their property, and 
it would render futile and pointless the long trial which this 
Court and the Supreme Court ordered, and which would have 
been unnecessary had the two courts ruled otherwise than they 
did. 

B. THE ARGUMENT IS UNSOUND. 

The Larson decision does not support defendants. There 
plaintiff claimed that it had purchased certain property from the 
United States through the War Assets Administrator, and that 
the Administrator was breaching the contract in refusing to de¬ 
liver. Plaintiff's suit in essence was to compel specific perform¬ 
ance by the vendor, the United States. Ownership was sought 
to be derived from the United States, and a decree of court was 
necessary to effect that transfer to plaintiff. 

Here plaintiffs do not claim title through or from the United 
States at all. Ownership started in plaintiffs. The contract being 
a pledge, ownership never left them. 

This very distinction was discussed at length in our brief in 
the Supreme Court and recognized in its opinion (330 U.S. 731 
at 737, 738). Our arguments recognized that, in a set of facts 
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such as was later presented in the Larson case, suit would not 
lie. 2 

2 We pointed to the governing distinction in the following language in 
our Supreme Court brief: 

"In support of their contention, petitioners [defendants] rely on 
three classes of cases, none of which is remotely relevant. The first 
class involves cases that in effect are suits for specific performance 
of a contract by the United States. The second class involves cases 
where the title to property had been and was admittedly in the 
United States and where plaintiff sought to compel a conveyance, 
claiming the right to receive title from the United States under 
some act of Congress, or otherwise sought to control the disposition 
of government property. The third class involves suits to recover 
money from the public treasury. 

"The present case falls in none of these classes. We consider 
each class separately: 

"A. This Is Not the Equivalent of an Action to Compel Specific 
Performance of a Contract by the United States. 

"In cases in the first class the plaintiff had no rights except as 
they were created by and arose out of a contract between him and 
the United States. Upon breach or alleged breach of the contract by 
the United States, plaintiff sued to enjoin the United States official 
from violating the contract. Such suits were tantamount to an 
attempt to obtain specific performance by the United States or to 
collect a debt from it when the contract was for payment of money, 
[pp. 98, 99] 

* * * * * * * 

"Goldberg v. Daniels, 231 U.S. 218, was a petition for man¬ 
damus to direct the Secretary of the Navy to deliver to the plaintiff 
a United States cruiser upon an alleged contract of purchase and sale. 
The plaintiff’s rights, if any, arose entirely from the alleged con¬ 
tract. [p. 101]” 

Larson's case is like Goldberg v. Daniels. 

We also said in our Supreme Court brief: 

"B. This Suit Is Not One to Compel the United States to Part 
with an Admitted Title or to Control Disposition of Property 
Admittedly Owned by the United States. 

"The second group of cases relied on by petitioners are cases 
* * * where the title to land had been and was admittedly in the 
United States and where the plaintiff sought to compel a conveyance, 
claiming the right to receive title under some act of Congress or 
otherwise sought to control the disposition of government property. 

"In the instant case the respondents claim no title under any law 
granting government property to them and rest no title on a con¬ 
tract with the United States. Their claim is that they have title 
despite the contract. Their title antedated the contract. The contract 
of pledge has served its purpose, has been exhausted and is functus 
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The Larson case clearly points out (337 U.S. at 697), that 
if continued holding of the property by an official would consti¬ 
tute an unconstitutional taking of property without just com¬ 
pensation, suit will lie against him under United States v. Lee, 
106 U.S. 196. Where an official obtains possession under a 
pledge and persists in holding it after the pledge is over, to deny 
relief on the theory that the suit is one against the United 
States would countenance such unconstitutional taking. The 
situation is similar to that which would exist if one leased prop¬ 
erty to the government for a term of years and at the end of the 
term the government official in possession refused to vacate on 
the assertion that the lease was not a lease but a conveyance of 
the fee. If a suit for possession were held to be one against the 
United States, the lessor would be remediless to regain his prop¬ 
erty. He could neither sue the United States in the Court of 
Claims nor in any district court because, if any such action could 
be brought, there could only be a recovery of money. Hart v. 
United States . 91 Ct. Cl. 308; United States v. Jones, 131 U.S. 1; 
United States v. A/ire. 6 Wall. 573; Kirk v. United States, 131 
Fed. 351. aff’d 204 U.S. 668. And see Title 28 U.S.C., Sec. 1346. 

Finally, if the jurisdictional issue were to be reopened, it 
would be necessary to consider the Administrative Procedure Act, 
which became effective after this Court’s last decision in this 
case but before the hearing in the Supreme Court. The Act 
was discussed in our brief in the Supreme Court (pp. 107-112) 
and was referred to in the concurring opinion of Mr. Justice 
Reed. However, because of the "law of the case” and because 
there is nothing in the Larson decision which justifies any de¬ 
parture from it, we do not now discuss that Act here. 


officio. The contract comes into the case only because it is invoked 
as a basis of defense by the individual defendants and can serve 
as such only if construed as they would construe it." (p. 103) 

Defendants’ brief (at p. 97n) states that the Larson decision over¬ 
ruled Goltra v. Weeks, 271 U.S. 536. But at no time in any brief have 
we relied on or cited Goltra v. Weeks. 
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II. 

The Suit Is Not Barred by the Statute of Limitations 

(D. Br. 104) 

Defendants argue that insofar as plaintiffs’ claim is based on 
the Commission’s lack of power to acquire ownership, the cause 
of action accrued in October 1938 at the moment of transfer. 
But the contention misses the consequence of the lack of power. 
That consequence is, not that the Commission was without right 
to hold possession of the stock, but that it could hold it only 
as a pledge and therefore so held it (see discussion, pp. 27-28, 
supra). 

Plaintiffs could never have had a right to regain possession 
until the debt was paid. Before then the statute could never 
begin to run. In City of Floydada v. American La France & 
Foamite Industries, 87 F.2d 820 (5 Cir.), where appellee de¬ 
livered a fire truck to the City of Floydada under a sale held 
to be void because beyond the power of the City (see p. 26, 
supra), the City resisted a suit to recover possession on the 
ground of the statute of limitations. The court held that though 
the contract could not operate as a sale, possession must be 
deemed to have been voluntarily transferred for such purposes 
as were legally permissible. Thus possession was permissive and 
not adverse, and the statute did not begin to run. 

Defendants further contend (Br. 104) that the "claim on 
the pledge theory is also barred by the statute of limitations.” 
The defense lacks shred of merit. The statutory period is three 
years (D.C. Code, Sec. 12-201). The debt was not paid until 
October 1943 (O.B. 5), and suit was brought in November 1945. 

To avoid the facts defendants would break down the in¬ 
debtedness of $7,500,000 into two parts, that due on the 502’s 
and 535’s and that due on the SS President Coolidge. They 
assume that the transfer was intended to secure only the in¬ 
debtedness on the 502’s and 535’s but not the Coolidge, and 
note that the debt on the 502’s and the 535’s was paid in De¬ 
cember 1941. 
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But the pledge was to secure the whole debt. The agreement 
of August 15, 1958 treated the entire $7,500,000 as a single 
debt. In January 1938, in place of individual ship mortgages 
each securing merely the notes originally issued on a particular 
ship, it was agreed that a blanket mortgage covering the entire 
fleet should be given to secure all the notes, i.e., every penny of 
the $7,500,000 to be secured by the entire fleet (see O.B. 32, 
55). In consummating the August 1938 agreement a new single 
blanket mortgage on the whole fleet securing each and every 
part of the $7,500,000 was given (Second Blue Book, p. 229, 
Document VIII-A). The demands of the Commission, first made 
on April 28th, were for a pledge of the stock to secure the 
entire $7,500,000 (see O.B. 40-42, 46-49). The very essence 
of those demands was that Dollar of California and R. Stanley 
Dollar extend their liability to the full $7,500,000, secured by 
pledge of stock. 

Defendants’ curious argument rests on the fact that Mr. Dol¬ 
lar and Dollar of California had been liable only on the 502’s 
and 535’s. But there were other transferors who were not liable 
for any sum, for example, plaintiff Lorber. What presumption 
would defendants indulge in as to the proportion of the debt 
their stock was transferred to secure, if not the whole? The 
Commission’s resolution of June 4, 1938 demanded that Lorber 
pledge his stock to secure the entire $7,500,000 (O.B. 46, 47, 
J.A. 169). The same resolution, while reducing the demand on 
Dollar of California for a guaranty, still demanded that its 
stock be pledged to secure the entire $7,500,000, not to ”be 
released until the subordinated indebtedness [i.e., the $7,500,000] 
has been paid in full” (O.B. 46, J.A. 166). And it still de¬ 
manded pledge by R. Stanley Dollar to secure the whole debt 
(J.A. 168, O.B. 46). 3 

3 Even if the pledge had been to secure only a portion of the debt, the 
defense of the statute of limitations would fail. The stock being received 
as a pledge, defendants' predecessors came into possession lawfully. Con¬ 
sequently, the statute of limitations did not begin to run until demand 
(Robert's v. Berdell. 61 Barb. (N.Y.) 37, aff. 52 N.Y. 644; Bailey v. 
Drew, 2 N.Y.S. 212) on the elementary principle that, where possession 
is lawfully acquired, a cause of action for return does not accrue and 
the statute of limitations does not begin to run until a demand for return. 






91 

CONCLUSION 

The basic reality at the core of this case is that defendants’ 
predecessors came into possession of shares of stock by reason 
of an indebtedness to the United States, the debt has since 
been paid, yet defendants still claim the right to hold the stock. 
In morals and justice their position is untenable, and the ques¬ 
tion to be answered is whether the law requires a divergence 
from justice. We submit that it does not. There was no statu¬ 
tory power in defendants’ predecessors to acquire more than a 
security interest, and no such power can be derived by any mode 

for not until then would continued retention become unlawful. Fairbanks, 
Morse & Co. v. Highland Glades Drainage Dist., 43 F.2d 867. 

Defendants apparently concede the necessity of a demand but argue (Br. 
104) that demand must be made "within a reasonable time which would be 
measured by the period of the statute of limitations.” The very authorities 
cited point out that the period of the statute is adopted by analogy as the 
measure of a reasonable time only "in the absence of particular circum¬ 
stances” and that "what is a reasonable time depends on the circumstances 
of each particular case.” Cf. Woollomes v. Gomes, 26 C.A.2d 46l, 79 Pac. 
2d 728. The particular circumstances here are that the debt was paid 
before the due date. The blanket mortgages provided that the debt was 
not payable in full until 1951, and that the notes originally given on the 
502's and the 535’s were not payable in full until September 1943 (see 
Second Blue Book, p. 233). When those notes were paid earlier, plain¬ 
tiffs did not know and no one informed them of the fact (J.A. 390, 391, 
1169, 1406, 1407). The annual statements to stockholders issued by Amer¬ 
ican President Lines did not reveal the fact (J.A. 1312). This concealment 
was deliberate on the part of the corporation (J.A. 1409-1413, 1415- 
1418), and the reports to the stockholders were edited by the Maritime 
Commission before they were permitted to go out. Plaintiffs had no rea¬ 
son to suspect that the debt had been paid earlier than the agreed dates, 
and there was no duty to seek to examine the corporate books of Dollar 
of Delaware constantly or at intervals for the purpose of ascertaining 
whether the debt was being prepaid. Plaintiffs first learned in July 1945 
that the debt had been paid, promptly made demand and sued in Novem¬ 
ber 1945 (O.B. 5). Thus plaintiffs’ demand occurred and this suit was 
brought within less than three years after the agreed maturity date of the 
notes on the 502’s and 535’s and before the agreed maturity of the whole 
debt. 

Defendants’ argument (Br. 105) that ignorance of the accrual of one’s 
cause of action does not toll the running of the statute begs the question. 
The cause of action did not accrue until demand or lapse of a reasonable 
time. Not until plaintiffs had knowledge of payment of the debt was there 
a duty to make demand (cf. MacDermot v. Hayes, 175 Cal. 95 at 118; 170 
Pac. 616 at 625). Only then did the statute begin to run, and suit was 
brought within a few months thereafter. 
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of statutory construction that is other than frivolous or con¬ 
temptuous of Congress. No more than a security interest was 
transferred under ordinary rules of contractual construction, and 
the most industrious search will not reveal a single case in which 
a creditor, paid in full with interest, has escaped also with the 
property securing the debt. 

We respectfully submit that the judgment should be reversed 
with directions to enter judgment for the plaintiffs as prayed. 

Dated: San Francisco, California, March 24, 1950. 

Gregory A. Harrison 
Moses Lasky 
Clinton M. Hester 
M. M. Kearney 

Attorneys for Appellants 

Brobeck, Phleger & Harrison 
Of Counsel 
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APPENDIX ONE 

REPLY TO APPENDIX IN DEFENDANTS' BRIEF 

1. Relative Bargaining Position of the Parties (O.B. 13-16); Def. 

Br. 106-108. 

The assertion that the Commission, mirabile dictu, was in a 
"weaker bargaining position than the usual creditor” because 
of an unwillingness to let the company go into bankruptcy is 
answered in our Opening Brief (O.B. 169-170). 

We have seen (O.B. 47-49) how the 1938 amendment to 
the Bankruptcy Act removed the last bulwark of the debtor 
against unjust pressure of a strong creditor. Defendants’ only 
answer is that the effective date of the Act was postponed 90 
days (Br. 106). But the Act provided that it would then apply 
to all pending proceedings (Act of June 22, 1938, 52 Stat. 940, 
Sec. 6(b)). Thus it governed what the parties here were free 
to do. 

Defendants say (Br. 107) that during the depression years 
the owners of Dollar of Delaware had "syphoned off millions 
of dollars in excessive salaries, and charges for services by 
affiliates.” This is a downright unfair insinuation based on 
nothing in the record, and it is none-the-less reprehensible be¬ 
cause defendants assign it to ex parte "congressional and de¬ 
partmental investigations” and disclaim vouching for its truth. 
Had they sought to go into such matters at the trial, full evi¬ 
dence would have been available to destroy these insinuations. 

Defendants deny (Br. 108) that Dollar of Delaware was 
bound to continue operation of the Presidents Hoover and 
Coolidge after the termination of the mail contracts. This 
denial ignores paragraph 13 of the Hoover-Coolidge mortgage 
(J.A. 342), and their assertion that the requirement of the 
mortgage was dependent on the mail contracts is supported by 
nothing in either mortgage or contracts. 
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2. Comments on Defendants' History of the Negotiations. 

We shall not here answer each erroneous statement of fact 
or distorted interpretation. Our Opening Brief and its references 
to the record will suffice for most of them. 

(a) APRIL 30-OCTOBER C. 1937 CO.B. 16-19; DEF. BR. 108-110). 

Defendants try to justify the Commission’s failure to grant 
a subsidy to take effect on June 30, 1937. What is relevant is 
the fact that it did not grant the subsidy, not its reasons. 1 

The reasons for the Commission’s non-acceptance of the 
proposal of August 6, 1937 are equally irrelevant." The later 
Dunne-Radner plan of August 26, 1937 was the first plan 
agreed to by the Commission and is the appropriate starting 
point. 

Defendants make charges about reluctance of Mr. Dollar 
early in 1937 to supply all information required by the Com¬ 
mission. But when Messrs. Dunne and Radner went to San 
Francisco on July 1st, Mr. Dollar made all information available 
to them, as Mr. Radner both testified (J-A. 547) and reported 
to the Commission (J.A. 442). 

Defendants assert (Br. 109 )that consummation of the Dunne- 
Radner plan was "delayed again by the Dollar and Fleishhacker 
interests.” The facts are quite otherwise (see O.B. 18-20). 

1 Defendants (Br. 108) say, "The Dollar interests, however, took the 
position that they could not or would not furnish any fresh capital from 
their own resources," loosely paraphrasing a statement in the Dunne- 
Radner report concerning conversations of May and June 1937. But the 
whole of the passage in the report shows that what Mr. Dollar said (J.A. 
441) was that if the withheld mail pay were released and the line granted 
a six months’ subsidy, the company’s "financial difficulties could be sur¬ 
mounted by the introduction of outside capital, which, it was claimed, 
would be attracted by the results of the six months’ period of operation. 
Mr. Dollar was advised that his suggestions were not acceptable.” Events 
showed that Mr. Dollar was right. Despite lack of subsidy his creditors 
did put in new capital up to $3,500,000 and the company continued to 
operate for a year without any mail pay and with no subsidy until February 
1938 and a negligible one thereafter. Defendants have put the cart before 
the horse. 

’-Defendants claim (Br. 104) the reason to be delay of Mr. Fleishhacker 
and the Anglo Bank. If true, it was still no fault of Mr. Dollar. 
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Defendants’ reference to tax difficulties is equally unmeritori- 
ous. They state (Br. 110) that tax difficulties arose from inclu¬ 
sion in the plan of items involving both the Dollar interests 
and the American Mail Line. But on September 23rd the Com¬ 
mission agreed to sever the two companies and to handle them 
separately (O.B. 19, fn. 24). If there were any remaining tax 
questions, their nature nowhere appears 3 ; it was not until Octo¬ 
ber 1st that the Commission wrote to the Secretary of the 
Treasury (O.B. 19), and before any time for reply had elapsed 
the Commission repudiated the plan by offsetting the mail pay. 

(b> OCTOBER 8, 1937—MAIL PAY OFFSET (O.B. 20. 21; DEF. BR. 110). 

Defendants intimate (Br. 110) that the Commission’s reason 
for offsetting the mail pay on October 8th was a report that 
Standard Oil Company had placed the company on a cash basis. 
This has no support in any evidence. 4 The Commission officially 
reported to Congress a different reason (see footnote O.B. 20). 
Standard Oil’s action was the result of the Commission’s with¬ 
holding the mail pay and its delay in granting a subsidy. Stand¬ 
ard Oil showed its readiness to cooperate by agreeing shortly 
afterwards to convert its claim of over $190,000 into stock and 
debentures; and in February, 1938, the moment the Commission 
granted a temporary subsidy but before any benefit from it could 
yet have been realized, it again began to extend credit (J.A. 
2015, 2016, 636). 

(c) OCTOBER 8. 1937-JANUARY 7. 1938 (O.B. 22-26; DEF. BR. 110-112). 

Defendants would justify the Commission’s delays in putting 
into effect the plan of October 22nd on the ground that the 
"Dollar interests” would not put up more than $350,000 cash. 
But it had been understood on October 22nd that the $500,000 
was to be borrowed from the R.F.C., the Commission to use its 
efforts to procure the loan (O.B. 22). The record does not dis- 

3 Consequently defendants’ assertion (Br. 110) that they could have 
been resolved only by an act of grace, is an off-the-record fantasy. 

4 The Commission’s minutes of October 8th, to which defendants refer, 
mention the report but do not assign that as the cause of the offset. 
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close the reason why the Commission changed its mind, and 
defendants’ brief is silent about the Commission’s failure to ad¬ 
vance the $1,000,000 repair loan promised on October 22nd 
(see O.B. 24, 27, 28). 

(d) JANUARY 7TH AGREEMENT AND WEAKENING OF BARGAINING POSI¬ 
TION (O.B. 26-34; DEF. BR. 112-114). 

As we have seen (O.B. 31, 32) the debtor was placed at a 
great disadvantage because the January agreement gave the Com¬ 
mission power to accelerate the entire debt in the event the 
temporary subsidy should be terminated or no long-term subsidy 
granted. To avoid this harsh fact defendants argue (Br. 113) 
that default in installments already gave the Commission power 
to accelerate the debt on the 502’s and 535’s. But there were 
no installments in default on the Coolidge debt, a major part 
of the whole debt (see O.B. 32). Defendants assert that the 
separate extension agreement on the Coolidge did not contain 
an acceleration clause. This is disingenuous, since the master 
agreement of January 7th did contain such a clause, which ex¬ 
pressly names the Coolidge (Para. 3 of P. Ex. 45, J.A. 582).'* 

To minimize the importance of the dismissal of Dollar of 
Delaware’s $6,000,000 suit for damages and of the agreement of 
inter-company creditors to accept stock in lieu of their claims, 
defendants say (Br. 113) that similar provisions had been con¬ 
tained in the Dunne-Radner plan of the previous August. But 
the point here is the weakening of the debtor’s bargaining posi¬ 
tion, and if the Dunne-Radner plan had been placed in effect, 
(a) the company would have received its $1,000,000 of with¬ 
held mail pay, (b) it would have immediately received a subsidy 
to take the place of the cancelled mail contracts, (c) with these 
funds it could have made the safety-at-sea improvements, and 
(d) a permanent subsidy would follow. Commissioner Truitt 
in his report of March 26, 1938 pointed out the difference be¬ 
tween the fall of 1937 and January 1938 and all the consequences 
of the delay (P. Ex. 71, J.A. 695-700, O.B. 34).° 

•’The master agreement consisted of the letter of December 9th and its 
acceptance by the January 7th letter (O.B. 27). 

c Further to minimize the dismissal of the $6,000,000 suit defendants 
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(e) JANUARY 25-APRIL 28. 1938; HOULIHAN-WILCOX PLAN AND ITS 
REPUDIATION (O.B. 34-40; DEF. BR. 114-119). 

Defendants seek to excuse the Commission for the deteriora¬ 
tion of the company’s financial position after January. It suffices, 
in view of our previous discussion (O.B. 34), to note Commis¬ 
sioner Truitt’s report on March 26th in which he emphasized 
the number of elements of harsh treatment by the Commission 
which had contributed immeasurably to that deterioration (P. 
Ex. 71, J.A. 695-700). 

With respect to the repudiation of the Houlihan-Wilcox plan, 
defendants make a series of utterly erroneous assertions (Br. 114- 
119): That the Commission’s approval of the plan was con¬ 
ditioned on obtaining additional concessions, that "Mr. Houlihan 
had no authority whatever to make any commitment—he denied 
doing so”; that the Commission never was advised that Mr. 
Dollar was not willing to go ahead with the conversion of 
creditors into stockholders unless he had assurance that a long¬ 
term subsidy would be forthcoming on the basis of the Houlihan- 
Wilcox agreement. The Commission unequivocally and uncon¬ 
ditionally approved the Houlihan-Wilcox plan and authorized 
Mr. Houlihan to conclude the transaction with Mr. Dollar on 
that basis. The Long Range Subsidy Committee had suggested 
that an attempt be made to obtain further concessions, but 
Messrs. Houlihan and Wilcox urged that their own report be 
adopted, and it was, unconditionally, and Messrs. Houlihan and 
Wilcox were authorized to conclude the transaction (Minutes, 
J.A. 767, and J.A. 981, 982). Having this unequivocal author¬ 
ity, Mr. Houlihan gave an unequivocal assurance to Mr. Dollar 
that the Commission would go through with it (J.A. 985, 1006), 

refer (Br. 113, 114) to a memorandum of a member of the Commission’s 
legal staff concerning the amount which the claimant reasonably could 
expect to recover, and they assert that it was the only memorandum. There 
is no evidence that it was the only one. The document is proved only by 
stipulation that it was a memorandum (J.A. 1884). The memorandum 
(D. Ex. 100) itself carries a notation that it was a "preliminary legal 
memorandum,” "prepared within a very limited space of time * * * 
[with] no opportunity for careful review, and it is not to be considered 
as a final expression of opinion” (J.A. 1885). We rest upon the confes¬ 
sion in the Second Blue Book that the Commission feared a recovery if 
the suit were not dismissed (O.B. 29). 
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and he kept the Commission advised of what he was doing and 
what was happening (J-A. 982). 

Defendants concede the Commission knew at least as early 
as April 19th of the R.F.C.’s requirement concerning subordina¬ 
tion. Mr. Houlihan advised it at once (J.A. 983, 984). The 
Commission never advised him that that requirement had altered 
its unequivocal approval or the authority it had theretofore given 
to him. 7 A memorandum of April 23rd (P. Ex. 93) by one of 
the Commissioners who had opposed the Houlihan-Wilcox plan 
shows his understanding that it was to be put into effect with¬ 
out new requirements; it speaks of the "most unlikely event 
that the plan approved by the Commission should for any reason 
fail to be executed.” Nor can there be any doubt that Admiral 
Land was conscious that the Commission had repudiated its 
solemn commitment. As Mr. Houlihan testified (J.A. 987) — 
and there was no denial by Admiral Land—on the morning of 
April 29th Admiral Land called him into his office, told him 
what had happened, and said, "In view of what has happened 
I think Mr. Truitt should handle the negotiations * * *. I don’t 
think you would want to handle them further, anyway.” 

Defendants assert (Br. 115) that the Long Range Subsidy 
Committee did not share the enthusiasm of Messrs. Houlihan 
and Wilcox about their plan. But on April 27, 1938 Mr. Radner, 
Chairman of that Committee, reported to the Commission un¬ 
equivocally that while the matter of obtaining further conces¬ 
sions had been considered by the Long Range Subsidy-Commit¬ 
tee. that Committee did not consider that such concessions should 
be a condition precedent to the granting of a subsidy (P. Ex. 94, 
J.A. S61, 862). 

Defendants assert (Br. 116) that Mr. Dollar’s April request 
to Mr. Houlihan for an assurance of a long term subsidy dis¬ 
credits Mr. Dollar’s testimony that Mr. Kennedy gave him such 
an assurance in January. But Mr. Kennedy was no longer with 

T That the Commission changed its demands because of this require¬ 
ment is the most patent kind of after-the-fact excuse. Throughout their 
brief defendants acknowledge that the whole debt, whether the moneys 
came from the Shipping Board, the Commission or the R.F.C., was a 
debt to the United States. And the United States was not concerned 
whether old loans should take priority over the new, or vice versa. 
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the Commission in April, and it was perfectly understandable 
why Mr. Dollar should seek reassurance. His apprehensions 
were certainly borne out by the Commission’s later repudiation 
of Mr. Houlihan’s assurance. 

Finally it is argued that Dollar of California, Dollar of Dela¬ 
ware, and the Anglo Bank did not formally accept the promised 
agreement. The documents were not delivered to Mr. Dollar by 
the Commission until April 22nd. Informal corporate approval 
of his agreement was given by telegram, and he called a formal 
meeting of his directors for April 26th, as requested by the 
Commission. Shortly before this meeting was to be held, the 
Commission instructed Mr. Dollar to postpone it to April 27th, 
and then to postpone it indefinitely, pending further word from 
it (O.B. 38-40). Then the Commission scuttled the plan. 

APPENDIX TWO 

Defendants’ brief (p. 6) asserts that "All of the corporations 
except the Anglo Bank formed a maze of parent and subsidiary 
and commonly-owned corporations to which R. Stanley Dollar 
and other members of the Dollar family and their associate 
H. M. Lorber operated their manifold business enterprises’’ and 
makes (fn. 3) a series of erroneous statements about stock own¬ 
ership. The fact that a person owns stock in several corporations 
is not sinister, it does not constitute a maze, the innuendo that 
Mr. Dollar controlled the various corporations is incorrect, and 
there is no justification for blurring the individual identity of 
various people by bracketing them together with loose descrip¬ 
tions like "associates” or "members of the family.” By the 
latter phrase defendants apparently cover collateral and distant 
relatives so long as they bore the surname "Dollar.” If de¬ 
fendants wished to contend that all the numerous individuals 
and entities should be ignored in a common mass, it was in¬ 
cumbent on them to offer evidence to prove the contention. No 
such evidence was offered. 

For example, defendants lump together The Robert Dollar 
Company, Dollar Investment Co., Admiral Oriental Line, Mr. R. 
Stanley Dollar, Mr. Lorber, and "members of their respective 
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families” in order to say that they held a majority stock interest 
in Dollar of California. This even requires inclusion of the 
Estate of J. Harold Dollar and also of The Robert Dollar Com¬ 
pany which owned i/fi of the stock. Yet J. Harold Dollar was 
never a member of R. Stanley Dollar’s family, and The Robert 
Dollar Co., refused to be coerced into the August 1938 agree¬ 
ment. declined to agree to transfer any stock to the Commission, 
and never did. Even lumping all these together, there were still 
more than 100 other stockholders, including trust estates, own¬ 
ing better than % of the stock (J.A. 1609-1612). 

Similarly attempting to insinuate a unity of control of The 
Robert Dollar Co., defendants bracket R. Stanley Dollar, H. M. 
Lorber and the Estate of J. Harold Dollar to say that they 
owned almost all of its stock. Yet the latter owned 40%, and 
the record shows that through its representative on the Board of 
Directors it protested against compliance with the Commission’s 
demands (J.A. 134-137) and voted down a resolution offered 
by Mr. R. Stanley Dollar to comply (J.A. 141-147). 

Defendants assert that ”R. Stanley Dollar and members of his 
family held substantially all the stock of Dollar Investment 
Co." This is not the fact. The Estate of the deceased J. Harold 
Dollar held 1/3. 

Defendants assert that ”R. Stanley Dollar, J. Harold Dollar 
(Estate) and H. M. Lorber owned most of the stock of Admiral 
Oriental Line.” Even lumping these together, their aggregate 
holdings were but a bare majority of the stock, and there were 
6 other wholly unrelated stockholders (J.A. 1622). 

The further statement that ”R. Stanley Dollar and J. Harold 
Dollar (Estate) owned most of the shares of Pacific Lighterage 
Company” is also erroneous. Their aggregate holdings totaled 
less than 36%, and there were about 10 other stockholders (J.A. 
1625-1628). 

The statements that R. Stanley Dollar, his wife and children 
entirely owned Estand, Inc. and that Mr. Dollar and Estand 
owned a large majority of Olympic Refining Company are also 
both erroneous, because Mr. Dollar owned no stock in either 
(J.A. 1620, 1621). 






